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course been incorporated. But the revision of the precedents and of the 
notes, and the extension of the latter, are really the elements of value. 
The precedents, on the whole, are well adapted, and the notes concise 
and pertinent, and the volume will be found of considerable utility to 
solicitors." — the Law Journal, 

'*A precedent is much more useful to the conveyancer than what is 
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business on leased premises. The work will be found cliSefly useful in 
England, but it contains many hints that will be advantageous to 
American conveyancers. The precedents it gives are taken from those in 
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have been settled by counsel. The various clauses and provisions are 
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PREFACE. 



This volume has been prepared as a companion volume 
to the Author's "Precedents of Leases," and is an 
attempt to meet an every-day want — ^viz., a practical 
book of short Precedents of Mortgages and Common 
Porms which can be used readily in a solicitor's office 
or by students. 

The Precedents are taken from those in constant 
use ; they have all been carefully revised, and many of 

them settled by counsel. 

I 
In the notes the Author has endeavoured to embrace 

the leading points usually met with in practice. 

Part III. consists of various miscellaneous Forms, 
and in Part IV. will be found a number of Forms of 
Notice. 

In Part V. will be found an Index of Special Pre- 
cedents of Mortgages in other books of Precedents. 

Parts VI., Vii. and Ylil. relate to Costs, Stamps 
and Statutes. 

32, Essex Stbeet, 
ApHl, 1879. 
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PART !• 

IPrtcelnntts! of il^tmoranlittmjS 

Of Equitable Deposits (md Agreements fw* 

Mortgages. 



I. 

Memorandum of Equitable Deposit of Title 

Deeds of Freehold Estates. 
Memorandum (a).— I have tMs day depo- Memnran- 
sited with 0. D., of, &o., the several title deeds posit, 

relating to my freehold estate situate at , in 

the county of , mentioned in the schedule *?S^/~ 

hereunder written, for securing to him on demand mtereat, 
the repayment of the sum of £ this day 

(a) A mortgage may be either legal or equitable, and is a What is a 
pledge of or charge on real or personal property for an ante- ""^ortB"*®- 
cedent, present, or fnture debt or loan. Seton y. Slade^ 7 Yes. 
273. An equitable mortgagee may be created by express charge How an 
or by deposit of deeds [^HuMeU v. -Bf«w», 1 B. C. 0. 269), with ^^^J 
or without a memorandum in writing. Ex parte LangsUm^ 17 may be 
Ves. 230. A memorandum in writing should, however, always Ttoeshotdd 
be taken, as it prevents any question arising as to the inten- always be a 
tion of the parties, and it entitles the mortgagee to his costs on JJ^^^" 
sale of the mortgaged property. See Ex parte Eet/fwldt, 2 writing. 
Hon. & A. 104. 

If the title is registered under the Land Transfer Act, 1875, 
the land certiJkaU must be deposited (sect. 81). See p. 126. 

If the property is copyhold, the copy of the court roU must 
be deposited. 

If the property be in a register coimty, the equitable charge 
should be entered on the register. 

An equitable mortgage may be created by any writing from 

A. — M. B 
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, advanced to me by the said C. D. [or due and 
owing from me to the said C. D.], with interest 
for the same at the rate of £5 per cent, per annum 
and further [and also to sccuTe to the said 0. D. the repayment 
of any further advances as he may hereafter make 
to me, and interest thereon at £5 per cent, per 
annum until repayment thereof]. And I under- 



which the intention to create it can be shown. And see Shaw 

y. Foster y (H. L.) 42 L. J., Ch. 49, as to construction of 

written charge when there is one. 
Ab to deposit If the deeds are deposited without any memorandum, parol 
memOTan- evidence may be admitted to explain the nature of such deposit, 
dmn. :Ferri8 v. Mullins, 2 Sm. & G. 378. 

Deeds left with a solicitor, in order that a leg^ mortgage 

may be prepared, if the money has been already advanced, 

create an equitable mortgage. Hockley v. Bantock^ 1 Russ. 141. 

See, however. Ex parte BtUteel, 2 Cox, 243, and Ifbrris v. 

Wilkinson, 12 Ves. 192. 

Equitable An equitable mortgage should never be taken when a 

will be post- legal mortgage can be procured, as an equitable mortgagee wiU 

P°J^*° t ^® postponed to a subsequent legal mortgagee without notice 

legal mort- of the prior charge. And should it be necessary to realize the 

o^notiM. " security, a decree in Chancery will have to be obtained. 

As to a de- As to a deposit of the earlier deeds only (with a letter of 

posit of only charge), see2>ia»n v. MuckUston, L. R., 8 Ch. 166. Inthiscaae 
some of toe o / > i j 

deeds. the earlier charge was sustained, but the Lord Chancellor, in 

Merepos- his judgment, remarked that *'the mere possession of deeds 

session of 

deeds not without evidence of the contract upon which the possession 

enoigh to originated, or at least of the manner in which that pibssession 
equitable originated, so that a contract may be inferred, will not be 
mortgage. enough to create an equitable security." 

See also Ex parte Arkwright, 3 M., D. & D. 129. As a rule 
the first depositary has the better equity if there has been no 
Jiegligence. Roberts v. Croft, 2D. & J. 1. 

The deeds must be actually deposited. The mere agreement 
to deposit win not create an equitable mortgage {Ex parte 
Coombe, 4 Madd. 249), unless the deeds are in the hands of a 
third party, in which case an agreement to deposit will create 
an equitable mortgage. Ex parte ffeathcote, 2 M. , D, & D. 7 1 1 . 
See also Stopper v. Conyers, L. R., 2 Eq. 549. 



MEMORANDUMS. <i 

take and agree whenever required so to do, and at Agreem«it 



on 



my own expense, to execute a good and valid con- "^J^ 
veyanoe by way of mortgage of the said freehold 

estate for securing the payment of the said £ 

and interest [or the said moneys and interest], 
such mortgage to contain all proper and usual 
powers of sale, covenants and provisions as the 
said 0. D. or his solicitor may require. 

(Signed) A. B. [Mortgagor]. 
Dated the day of ^ 18 — . 

Schedule of Deeds. 

An equitable deposit in general binds all the propertj com- Effect of 

prised in the deeds. Ashton v. DaltOHy 2 Coll. 666, and see d^I^and 

Jones V. TTtlliamSy 24 Bea. 47. '^*^* ** ^■ 

/ dudes. 

A deposit of title deeds of land gives the equitable mortgagee 
the right of foreclosure or sale {Farker v. Horsejleld, 2 M. & K. 
419; London, ^e. Co, v. Broum, 13 W. R. 490), or to have a 
legal mortgage executed {Yeatman v. Reed, 36 L. J., Ch. 282), 
and to interest at 4/. per cent. {Re KerrU Policy , L. R., 8 Eq. 
331). See also WaUington v. Corky 47 L. J., Gh. 508. In this 
case bl. per cent, was allowed. But see James v. James, 42 L. J., 
Ch. 386, and Backhouse v. Charlton, L. B., 8 Ch. 444, as to fore- 
closure and not sale being the proper course for the mortgagee. 

An equitable deposit will also prevail over a prior voluntary 
conveyance. Lister v. Turner, 2 Ha. 281. 

The Court will decree specific performance of an agreement 
to execute a mortgage with an immediate power of sale. See 
jiskton V. Corrigan, L. B., 13 Eq. 76, and Herman v. Hodges, 
li. R., 16 Eq. 18. 

A mere agreement for a mortgage, where no money is ad- ^l^vJSJ*"* 
vanced, cannot be enforced in equity. Rogers y, Challis, 27 Bea. 
176. 

This form of memorandum is really an agreement, and as Stamps, 
such must be stamped as a mortgage. See post. Part VII. 
If, however, the memorandum is simply a memorandum, as in 
the next form, it will not require a stamp, and could be used, 
if necessary, to ascertain what the terms of the deposit were. 
See Meek v. Bayliss, 31 L. J., Ch. 448. 

b2 
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n. 

Memorandum of an Equitable Mortgage hy 
Deposit of a Lease (a). 

f^^^ Memorandum.— I have this day deposited 
^^**' with 0. D., of, &o., the lease of [^describe the pro- 

perty]y dated the day of , 18 — , and 

made between X. Y., of, &o., of the one part and 
myself of the otter part, for securing to him the 

repayment on demand of the sum of £ this 

day lent to me by the said C. D., with interest for 
the same at £5 per cent, per annum until repay- 
ment. And I have undertaken and agreed, when- 
ever so required to do by the said C. D., and at 
my own expense, to execute a legal assignment of 
the said lease by way of mortgage for securing the 
repayment of the said sum and interest thereon. 

(Signed) A. B. 

Ajb to ifl) This form of memoranduin will obyiate the necessity of a 

■**™I"- stamp {Meek v. Bayliss, 31 L. J., Ch. 448), which, on an 

agreement for a mortgagee, is similar to that on a mortgage 
itself. See post, Part VII. 

The other forms can easily be altered into simple memoran- 
dums instead of agreements. 
Lease Bhonld The lease should be inspected to see that the mortgagor has 
aa tolEsse^ power to assign. The covenant not to assign will not prevent 
rigrhtto a deposit of the lease by way of security (see Doe v. Bevan^ 

3 M. & S. 353), but would prevent an actual assignment by way 
of mortgage. 
And aa to It should also be ascertained that the covenants of the lease 

thepe^^n- j^j^ performed up to date of advance, and that the lease is valid 
oovenantB. and subsisting. An equitable mortgagee is not liable for the 
rent, or to perform the covenants of the lease {Moores v. Choaty 
8 Sim. 608), and is not compelled to take an assignment. Moore 
V. Greggj 2 Ph. 717. 
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m. 

Memorandum o/^ Equitable Deposit o/^ Deeds of 
Freeholds or Copyholds with Bankers to 
SECURE Money due and Future Advances. 

London , 18—. 

GFentlemen,—- I have this day deposited with Memann- 
you the several title deeds relating to my estate eqmtabie 

situate at [or the several copies of court roU bankers 

relating to my copyhold estate situate at ], 

contained in the Schedule hereunder written, for 
securing the repayment to you or the persons for to aecnre 
the time being constituting your firm, on demand, and interest, 

the payment of the sum of £ now due and future ad- 

owmg from me to you, with interest thereon at 
JB5 per cent, per annum from the date hereof until 
repayment, and also of all such further sums and 
interest thereon as shall hereafter become due and 
owing from me to you or your firm either on a 
current account or otherwise. And I undertake Agreement 
and agree, whenever required so to do, at my own mortgage, 
expense, to execute and procure the execution of all 
necessary parties to a good and valid conveyance 
[or to surrender and procure the concurrence of 
all necessary parties in the surrender] by way 
of mortgage of the said freehold \or copyhold] 
estate for securing the repayment of the said 
moneys and interest, and with such powers of 
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sale, and for givmg receipts to purchasers, and 
other clauses and provisions incident thereto, as 
you or the members of your firm may think fit (a). 

Yours, &c., 
To Messrs. X. T. Z. A. B. \_Mortgagor']. 

Schedule of Deeds. 



As to future 
advanoee. 



Stamps. 



As to deal- 
ings with 
future 
partners. 



(a) A security by deposit of deeds may be extended by parol 
to cover subsequent advances (-Er parte Langston, 17 Ves. 227) ; 
but contra, if the mortgage is a legal one. Ex parte Hooper, 1 
Mer. 7. Further advances after notice of subsequent charge 
wiU not be allowed priority. Mmziea v. Lightfootj 40 L. J., 
Ch. 561; Hopkineon v. Rolt, L. R., 9 H. L. Ca. 614. 

In case the security extends to future advances, the instru- 
ment should be stamped to cover the full amount of such 
advances. See post, Part VII. 

If it is intended that the deposit shaU enure to the benefit of 
i^e future members of the firm, it should be so expressed in the 
memorandum of deposit. Ex parte Kensington, 2 Y. & B. 79. 

It may, however, be inferred by evidence of dealings with the 
new film. Ex parte Oakea, 2 M., D. & D. 234. 
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IV. 

Memorandum of Equitable Deposit of 

Shares (a). 

MEMOBANDTIM. — I have this day deposited Equitable 
with Messrs. A. B., of &c., the certificates numbered shares aad 
respectively 100 — 150 of the fully paid-up shares change. 

held by me in the Company, limited, for 

securing the payment to the said Messrs. A. B. on 

demand of the sum of £ this day advanced by 

them to me with interest thereon at the rate of £5 
per cent, per annum, and I declare and agree that 
the said Messrs. A. B.' shall have full power, if the 

said sum of £ and interest shall not be paid on 

demand as aforesaid, to sell the said shares for the Power of 

sale iTi do' 

best price they can obtain for the same, and in such fa^t. 
way as the said Messrs. A. B. may think fit. 



(a) It is usual on deposit of shares to execute a transfer to the As to de« 
mortgagee. A transfer should be taken, car a pre-existing equit- j^j^^ 
able charge will have priority. Shropshire Union Banking Co. 
T. The Queen, 45 L. J. (H. L.) 31. A limited company is not 
bound to notice, and is bound not to register, any trusts. 25 & 
26 Vict. c. 89, s. 30. The proper remedy of a pledgee of 
chattels is by sale. See Carter v. Wake, 46 L. J., Ch. 841. 
See post, p. 123, for form of mortgage. 
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Equitable 
deposit of 
policy of 
aanxraaoe. 



V. 

Memorandum of Deposit of Policy of Assur- 
ance (a). 

To A. B. London, 18—. 

Sir, — ^In oonsideration of your having this day 

advanced to me the sum of £ y I hereby charge 

my policy of assurance effected with the life 

Assurance Society, and numbered ^ with the 

repayment of the same [and all further moneys 
which you may advance to me] with interest 
thereon at £ per cent, per annum until repay- 
ment. And I further agree, during the con- 
tinuance of the said advance, to pay all premiums 
on the said policy as and when the same shall be- 
come due, and to do no act whereby the said policy 
shall become invalid. 

Yours &c., C. D. 



Notioe. (tf ) Kotioe of this ol||pge must be giyen at once to the assiir- 

ance company ; see post, Fart IV. 30 & 31 Vict. c. 144, s. 3. 
A small fee, usually 5«., is charged by the assurance societiea 
upon registering these notices. 

The lender should take care to see liiat the policy is Talid at 
the time of making the adyance, and that the premiums are 
paid by the borrower as they fall du^. See post, p. 88, for a 
form of mortgage of a policy. 

j^ to As to priority of equitable charges on policies, see Spencer y. 

pn<«**F- ClarJee, 47 L. J., Ch. 692. An agreement to -assign a policy is 
not an assignment within the meaning of the Policies of Assur- 
ance Act, 1867 (30 & 31 Vict. o. 144), so as to giye priority. 
An assignment by way of mortgage (see post, p. 88) should be 
taken by the lender. 
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VI. 

Agreement /or a Loan. 

MeMORAJNDTJM of Agreement made the 

day of , 18 — ^ between A. B., of &o. ^^^^^ 

{mortgagor]^ of the one part, and 0. D., of &o. 
{mortgagee]^ of the other part, whereby it is 
agreed as follows : — 
, 1. The said A. B. shaJl borrow, and the said Agreement 

C. D. shall lend, the smn of £ upon mortgage' 

of all that [^tate description of the premises] upon 
the following terms : 

2. The said A. B. shall, at his own expense, on Borrower to 

"*• make out 

or before the day of next, deduce a good i»» *itie. 

marketable title to the said premises, which have 

been already valued at the sum of £ by 

Messrs. X. Y. Z., the surveyors appointed by the 
said C. D. (the rentals and further particulars of 
such premises are set out in the Schedule hereto). 

3. The loan shall be completed on the day S^^^'**^" 

of , 18 — , and time shall be deemed of the 

essence of the contract. 

4. The rate of interest on the said loan shall be Rate of in- 
£5 per cent, per anniun payable half-yearly, and oovenantsm 
the mortgage deed shall contain the usual cove- ga^edeed. 
nants by the mortgagor for repayment of principal 

and interest, power of sale, and all other usual 
and proper covenants and powers which a mort- 
gagee may reasonably require. 
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5. All costs and the expenses of this agreement, 
and the negotiations preparatory thereto, the 
charges of the said Messrs. X. Y. Z. (surveyors), 
and of the investigation of title, and the prepara- 
tion of the said mortgage deed, stamps, counsel's 
fees, and all other expenses shall be paid by the 
said A. B., whether the said mortgage shall even- 
tually be completed or not from any cause what- 
ever except the wilful default of the said C. D. 
[mortgagee'] {a). As witness, &c. 

Schedule. 



As to costs. 



Agreement 
to borrow 
not en- 
forced. 



{a) It is important to haye an agreement for payment of 
costs in any event, as they cannot otherwise be recovered 
from the mortgagor. See Wilkiruon v. Chant ^ 18 C. B. 319; 
Craggs v. Grey, 36 Bea. 166. 

Courts of equity will not enforce mere agreements to borrow, 
no money having passed. Rogers v. ChaUxBy 27 Bea. 175. An 
advance, however, is usually made at the time the agreement 
is entered into. 

If a solicitor acts for both mortgagor and mortgag^ee, h.e 
loses his lien on the title deeds for previous costs. In re Snelly 
46 L. J., Ch. 627. See Part VI. as to costs. 
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VII. 

An Equitable Charge on Debts (a). 

MeMOEANDUM that in consideration of the Equitable 

sum of £ this day advanced to me by C. D., debts. 

I do hereby charge the debts now owing to me 
and mentioned in the Schedule hereunder written, 
with the repayment of the same and interest 
thereon at £ until repayment. And I declare 



(a) By the Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 26, 
choses in action are assignable by writing with notice; and see 
post. Part rV. for form of notice. 

An agreement between a debtor and creditor that the debt As to aa- 
shall be paid out of a specified fund coming to the debtor, or ^fdebts. 
an order on a third person owing money to, or holding money 
of, a debtor, to pay such fund to the creditor, creates a valid 
equitable charge. £odick y. Qandelly 1 D., M. & G. 763. The 
order may be revoked at any time if not communicated to the 
debtor. MorreU v. JFooten, 16 Bea. 197. And see Briee v. 
Bannister, 47 L. J., Q. B. (App.) 722, as to assignments of 
choses in action under the Judicature Act, 1873 (36 & 37 Vict. 
c. 66, s. 25, subs. 6). 

Future book-debts of a company held assignable by way of 
mortgage. Bloomer y. Union Coal Co., L. B., 16 Eq. 683. 

The debtor need not be a consenting party to the charge. 
J^ parte South, 3 Sw. 393. 

Assignments of debts are usually made by deed, but this is Subject to 
not absolutely necessary. Chotcne v. Baylie, 31 Bea. 351. It |^J5tief. 
should be remembered that the assignee of a chose in action 
takes it, subject to all equities it was liable to in the hands of 
the assignor. Dickson v. Swansea Bail. Co., L. B., 4 Q. B. 48. 
See also Tooth v. Hallett, L. B., 4 Ch. 242. Notice to the 
debtors should be given at once. See form, post, Part lY. 
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that all tlie said debts are now justly due and 
owing to me, and I undertake at any time, on 
request by the said 0. D., to sign any further deed 
or power of attorney which ihe said C. D. may 
require, for the better securing the payment of 
the said debts to the said 0. D., or the recoveiy 
thereof. 

Schedule. 



Kame of Debtor. 



Amount of Debt. 



^sgmtm^r^mmimmmm^rm^i'^m^immf^i^^mmmmmm^mm^rmmmm > j^mi 
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vm. 

An Equitable Further Charge and Agree- 
ment to execute Mortgage. 

XO ALL TO WHOM THESE PRESENTS sholl OOme, 

I, A. B., of &c. [mortgagor] send greeting : 

Whereas I am entitled to the following lease- Rantai of 
hold premises [shortlt/ describe the property] at a 

ground rent of £ y and let to Messrs. X. Y. Z. 

at the rental of £ ^ on a yearly tenancy, subject 

to a mortgage to C. D. to secure the sum of £ 

and interest under an indenture dated the 

day of , 18 — , and made between myself of 

the one part and said C. D. of the other part : 

And whereas I am seised in fee [describe the 
property and its incumbrances {if any)] : 

Now KNOW YE that I hereby charge all the cjharge. 
aforesaid leasehold and freehold houses and here- 
ditaments situate, &c. as a security and guarantee 

unto the said C. D. of , in the county of , 

his heirs, executors, administrators and assigns, for 

the sum of £ this day advanced to me by 

him, together with interest thereon at the rate 

of £ per centum per annum, and which said 

sum of £ and interest at the rate aforesaid 

I promise to repay to the said C. D., his executors, 

administrators or assigns, on the day of , 

18 — . And if the same shall not be then paid 
I agree that interest shall run upon the same sum 
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or the unpaid balance thereof at the rate aforesaid, 
and be payable half-yearly on the day of 

said C. D., his executors, administrators, and 
assigns full powers of entry and reoeption of rents 
and profits, and of sale either by public auction or 
private contract, over all and every the hereinbefore 
mentioned leasehold and freehold hereditaments 
when and as he or they shall deem necessary or 
expedient, and without further notice. And I 
xmdertake, at my own cost, to execute to the said 
C. D., his heirs, executors, administrators or assigns 
a proper mortgage, or proper mortgages of the said 
hereditaments, or any of them, when thereunto by 
him or them required {a). In vrrrNESs, &c. 

{a) Other forms of equitable charges can easily be framed 
from the Precedents of Mortgages, 
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PART II. 



I. 

Mortgage of Freehold House and Land hy 
Oranty Covenants for Insurance and Repair, 
Sfc.^ 8fc. (a). 

This INDENTUEE made the day of 

, 18 — , BETWEEN A. B., of &0. [mortgagor'] y parties. 

(«) A mortgage is a pledge of or charge upon property real Definition of 
or personal as security for the repayment of a past, present, or a mortgage 
future loan. A mortgage may be either legal or equitable (as cidents. 
to the latter, see ante, p. 1) ; there can also be a mortgage of a 
mortgage, or a sub-mortgage. Mortgages were formerly made 
by demise and without power of sale ; this plan, however, left 
the reversion in the mortgagor or his representatives, which on 
a sale had to be got in, and a decree for foreclosure obtained. 
The present practice is to take, except in case of leaseholds, a 
conveyance of all the mortgagor's interest, with a power of sale 
in default ; subject, however, to a proviso for redemption on 
payment of the debt and interest. A mortgage usually pro- 
vides for the repayment of the debt and interest six months 
from the date of the mortgage. If default is then made at 
law, the estate of the mortgagee becomes absolute ; but in 
equity the mortgagor can redeem on payment of debt and in- 
terest. A mortgage cannot be made irredeemable. Howard 
V. Harrisy 1 Ver. 33. No proviso for redemption is absolutely 
necessary if the transaction be really a mortgage {Bell v. Car- 
ter, 17 Bea. 11) ; and a covenant against redemption is un- 
reasonable. 
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of the one part, and 0. D., of &c. [mortgagee]y of 
the other part: Whereas the said C. D. has 

agreed to lend to the said A. B. the sum of £ 

on having the repayment thereof and interest 
secured in manner hereinafter appearing, No^v 



Date. 



FiBitieBy fto. 



Who may 
and who 
may not be 
mortg^agore 
and mort- 
gagees. 

Trnstees. 



Lunatus. 



Infants. 



Verting 
orders. 

Escheat. 



Deeds are usually dated on the da j of execntioia, but oare 
ahould be taken that there are no rehitiye ezpressionB in the 
deed, such as next or iasty inoonsistent with such date. 

The parties should be accurately described by their Chris* 
tian and surnames in full, and their residence and oooupa* 
tion, &o. 

As a rule, all persons who are sui juris may be mortgagpors 
and mortgagees, and may create mortgages oonmiensarate with 
their interests. 

Trustees may mortgage imder an express power. Dwaynen 
y. Bobinsony 24 Bea. 86 ; and see 40 & 41 Vict. c. 18, s. 21 
(Settled Estates Act, 1877). 

Mortgages by lunatics, if taken in ignorance of the insanity, 
and in good faith, will be binding. CampbeUy. Hooper j 3 Sm. & 
Or. 153. If a person has been found a lunatic, the Court can, by 
16 & 17 Vict. c. 70, s. 116, order mortg^ages of his estate for 
the purposes mentioned in the act. See Se Stables, 10 Jur., 
N. S. 246. 

Infants may repudiate, on coming of ag«, eyen deeds secuiing- 
advances for maintenance. See Martm y. OaU, 46 L. J., Ch. 84. 
And see Inman y. Inman, L. B., 16 Eq. 260, and 37 & 38 Vict, 
c. 62. 

Aliens. See 33 & 34 Vict. c. 14. 

A husband can mortgage his wife's estates with her con- 
currence; if the property is settled to her separate use, the 
wif p can mortgage it alone. 

An executor can mortgage his testator's estate {Buttell v. 
Flaiee, 18 Bea. 21), but not for his own debt. MeLeod y. DnMi- 
mond, 17 Yes. 153. As to mortgages by building societies, see 
post, p. 70. 

By 13 & 14 Vict. o. 60, yesting orders, in case of death, &c., 
may be obtained of estates in mortgage ; and by the same act 
no escheat or forfeiture by reason of attainder or conviction of 
the mortgagee takes place. See the act, post. Part VIII. 
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THIS Indenture witnesseth that in consideration Teetatum. 

of £ , this day paid by the said 0. D. to the 

said A. B. (the receipt whereof the said A. B. doth Reodpt. 
hereby acknowledge), He the said A. B. Doth covenantfor 
hereby for himself, his heirs, executors and adminis- of principal 

, , finn interest. 

trators, covenant with the said 0. D., his executors, 
administrators and assigns, that he the said A. B., 
his heirs, executors, administrators or assigns, will 
pay to the said 0. D., his executors, administrators or 

assigns, the said sum of £ with interest for the 

same in the meantime at the rate of £ — per cent. 

per annum, on the day of , 18 — , next, 

without any deduction (6). And this Indenture Grant. 
ALSO WITNESSETH that f OT the consideration afore- 
said, he the said A. B. doth hereby grant unto the 
said C. D., his heirs and assigns. All, &c. [^parcels. Parcels. 
{See post, p. 33, as to the parcels) ], Together with 
all buildings, fixtures, rights, easements, advan- 
tages and appurtenances whatsoever to the said 
land, messuages and hereditaments appertaining 
or with the same held or enjoyed or reputed as 
part thereof or appurtenant thereto. And all the 
estate, right, title, interest, property, claim and 
demand of him the said A. B. therein and thereto 
respectively. To hold the said plots or pieces of Habendum. 
land, messuages, hereditaments and premises unto 
and to the use of the said 0. D., his heirs and 
assigns ; Provided always that if the said A. B., Proviso for 

•••I* i j««Ji. • redemption. 

his heirs, executors, administrators or assigns, 
shall pay unto the said 0. D., his executors, ad- 
ministrators or assigns, the said sum of £ 

{b) Usually six months from the date of the advance. 
A. — M. C 
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Covenant 
for payment 
of interest. 



Afltotiie 
proviso for 
redemption. 



As to the 
covenant to 
repay prin- 
cipal and 
interest. 



with interest for the same in the meantime at the 
rate of £ — per cent, per annum on the said 

day of next, without any deduction, 

then he the said C. D., his heirs or assigns, will at 
any time thereafter, upon the request and at the 
cost of the said A. B., his heirs, executors, adminis- 
trators or assigns, reoonvey the premises herein- 
before expressed to be hereby granted unto and to 
the use of the said A. B., his heirs and assigns, or as 
he or they shall direct (c) . And the said A. B. doth 
hereby for himself, his heirs, executors and ad- 
ministrators, covenant {d) with the said C. D., his 

(c) The proviso for redemptioii should provide for the re- 
conveyance to the mortgagor according to his former estate, 
and if in settlement, to the uses of such settlement. There 
must be an evident intention expressed in the proviso if the re- 
demption is to be to different uses. Innea v. Jackson, 16 Yes. 
367 ; Anson v. Zee, 4 Sim. 364. 

As to the form of proviso in a mortgage of a wife's lands to 
secure her husband's debts, see Figgott v. Figgott, L. B., 4 Eq. 
649 ; Martin v. Mitchell, 2 Jac. & Walk. 413 ; and Atkinson v. 
Smith, 3 De G. & J. 186. 

(d) The covenant for payment of principal and interest is 
sometimes put before the conveyance of the property. The 
day of payment is generally six months after the date of the 
deed. This covenant is implied in all mortgages. King v. 
King, 3 P. W. 358 ; and see Saunders v. Milsome, L. B., 2 Eq. 
573. The payment of interest is also implied, whether the 
mortgage be legal or equitable (Ashwell v. Staunton, 30 Bea. 
62) ; but qwere if the debt be one not carrying interest. Ashton 
V. Lalton, 2 Coll. 666. 

If the rate of interest be not fixed by the parties, it will be 
settled by the court at 6/. per cent. Ashwell y. Staunton, 
supra. The parties may fix any rate of interest now that the 
usury laws are repealed (17 & 18 Vict. c. 90), except in the 
case of pawnbrokers. The court, however, will relieve against 
unconscionable bargains. Miller v. Cook, L. B., 10 Eq. 641 ; 
Tgler v. Tates, L. B., 6 Ch. 665 ; and sec ante, p. 3. 
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executors, administrators and assigns, that if the 
said sum of £ , or any part thereof, shall re- 

A ooyenant for redaction of interest on punctual payment is 
valid (see form, post, Part in.), and the higher rate will be 
enforced if the interest be not paid (Stanhope y. MannerSy 2 Ed. 
197) ; but an agreement increasing the rate in default of 
punctual payment is void, being of the nature of a penalty. 
Stains v. Banks, 9 Jur., N. S. 1049 ; Nicholls v. Maynard, 3 
Atk. 619. 

A parol agreement to take a lower rate of interest has been 
held to be binding. Milton y. Edgeworth, 5 B. P. C. 313. 

Interest can also be conyerted into capital, but not as against 
subsequent incumbrances with notice. Dighy y. Craggs, Amb. 
612. 

Interest wiU also be allowed to the mortgagee for proper ex- 
penditure on the property for the support of his security, e.g., 
lasting improyements {Quarrell y. Beckford, 1 Madd. 269, 281) ; 
in supporting the title [Godfrey y. Watson, 3 Atk. 618) ; or in 
keeping up policies of assurance {BeUamy y. Brickenden, 2 J. & 
H. 137). If the principal be repayable by instalments, a pro- 
tIso that the whole shall become payable on default in payment 
of any instalment is yalid. Sterne y. Beck, 1 D. J. & S. 696. 

Only six years arrears of interest on money charged on land Statate of 
can be recoyered (3 & 4 Will. 4, c. 27), but twenty years I^™"*****"^* 
arrears can be recoyered under the coyenant to pay interest 
(3 & 4 Will. 4, c. 42, and see Prid. Cony. I. 465). And if no 
interest be paid or acknowledgment in writing for twelye 
years, the charge to be deemed satisfied. 37 & 38 Vict. c. 67. 

A mortg^g^e, after default, may pursue all his remedies at As to the 
the same time. Xockharty, Sardy, 9 Bea. 349. 1. He may themort- 
take possession. 2. He may bring ejectment against the 8*8®®* 
mortgagor {Boe y. Bay, 2 Q. B. 147), or his tenant {Keech y 
Hall, Doug. 21) if the lease has been made sinee the mortgage 
and without his concurrence or consent. 3. He may bring an 
action on the coyenant for payment of principal and interest. 
4. He may foreclose. 6. He may sell under his power of sale. 
The mortgagor, under 7 Geo. 2, c. 20, and 15 & 16 Vict. c. 76, 
88. 219, 220, may bring principal, interest and costs into court 
(where no foreclosure suit is depending), and the court will 
compel the mortgagee to re-conyey. Lawrence y. Soghen, 
26 L. J., Ex. 65 ; Bourton y. Williams, L. R., 6 Oh. 655. 

C 2 
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Power of 
sale («). 



As to the 
power of 
sale, 



and its 
exerdso; 



Notice. 



mam mipaid after the said day of next, 

he the said A. B., his heirs, executors or adminis- 
tratorsy will, so long as the same sum or any part 
thereof shall remain xmpaid, pay to the said 0. X>., 
his executors, administrators or assigns, interest for 

the said sum of £ , or for so much thereof as 

shall for the time being remain unpaid, at the 
rate of £ — per cent, per annum, by half-yearly- 
payments, on the day of , and day 

of , in every year, without any deduc- 
tion. And it is hereby declared, that the 
said C. D., his executors, administrators or 

(e) A sale under the usual power of sale, either by the mort- 
gagee or transferee, giyes a valid title to the purchaser free from 
the equity of redemption. Corder y. Morgan^ 18 Yes. 344 ; Young 
y. BobertSy 15 Bea. 658. The mortgagee may agree to alloyy a 
portion of the purchase -money on mortgage. Thurlow v. 
Makeson, L. R., 4 Q. B. 97. 

The word assigns is material in the power of sale, as without 
it a transferee cannot exercise the power. Bradford y. Belfieldy 
2 Sim. 264. 

The mortgagee may sell, in the first instance, by private 
contract. Davey v. Durranty 1 De Q-. & J. 535. A devisee or 
administrator of a mortgagee is an assign, and can exercise the 
power. Saloway y. StrawbridgCy 1 K. & J. 371. Krst and 
second mortgagees having power of sale may join in selling. 
M'Carogher v. Whieldon, 34 Bea. 107. It is doubtful whether 
a submortgagee can sell. 

The sale should be in accordance with the power, and for 
the purpose of recovering the debt, and if exercised bond fide 
will not be set aside. Mattie v. Edwards^ 11 Jur. 504, 761. 
A mortgagee should not sell after tender of principal and 
interest, where the security is ample. Jenkins v. Jones, 2 Giff. 
99. The notice should be given and properly served (see post, 
Part IV., for form of notice). Foster v. Moggart, 15 Q. B. 155. 
As to service of notice, see Mqjor v. Ward, 5 Ha. 598. The 
notice may be acted upon though given a long time {e. g, four 
years} before the sale. Hitters v. Brown, 9 Jur., N. S. 958. 
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assigns, may at any tune or times after the said 

day of next, without any further 

consent on the part of the said A. B., his 
executors, administrators or assigns, or any other 
person or persons, sell the said premises or 
any part thereof, either together or in parcels, 

A mortgagee selling under his power of sale cannot purchase 
the estate, being in the position of a trustee (Bournes y. Graze' 
brook, 3 Mer. 200 ; Robertson v. Nbrris, 1 Grff. 421 ; and 4 Jur., 
N. S. 443) ; but he may purchase from the mortgagor, but no 
unfair advantage must be taken. Ford v. Olden, L. B., 3 Eq. 
461; Frees y. Coke, L. B., 6 Ch. 645. See also Rushbrook y. 
Latorenee, L. K., 8 Eq. 25. 

The mortgagee on a sale must account not only for the pro- 
ceeds he has received but for those he might have received but 
for his wilful default. Mayer y. Murray, 47 L. J., Ch. 605. 

The power of sale cannot be exercised if a puisne mortgagee 
offers to redeem. Rhodes v. Buckland, 16 Bea. 212. 

As to auctioneer's commission on sale, he being the mortgagee, 
see Mathieson v. Clarke, 3 DriBw, 3, and Arnold y. Gamer, 2 Ph. 
231. 

By 23 & 24 Vict. c. 145 (see the statute, post, Part VHI.), statatoij 
a mortgagee can sell the property either by auction or privately, ^™ 
and subject to reasonable conditions (see ss. 11, 12, 13, 14, 15, 
and 16), unless the operation of the act be expressly excluded 
in the deed. But this power cannot be exercised until after 
one year from the date when the principal shall become 
payable, or until interest has been in arrear for six months. 
The act also throws the onus on the mortgagee of giving the 
notice to the right person (who may be difficult to ascertain), 
or posting the notice on some conspicuous part of the property, 
which in the case of an incorporeal hereditament would be 
impossible. The statutory powers should not be relied upon, as 
the terms contained in the ordinary power of sale are much 
more favourable to the mortgagee. 

The statute also confers the power to appoint a receiver. Beodver. 
This may be a valuable power, and therefore the operation 
of the act should not be expressly excluded; but the usual 
coyenants should be inserted in the deed. 
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not to be 
executed 
without 
notice. 



Purchaser 
not bound 
to inquire 
astore^- 
laxity of 
sale, &c. 



and either by public auction or private contract^ 
and may make any such sale, upon any terms 
and conditions which the said C. D., his executors, 
administrators or assigns, shall deem proper, and 
may execute and do all such assurances and things 
for efPectuating any such sale as he or they shall 
think fit. Provided also, and rr is hereby 
DECLARED, that the said C. D., his executors, 
administrators or assigns, shall not execute the 
power of sale hereinbefore contained until he 
or they shall have previously given to the said 
A. B., his executors, administrators or assigns, 
or left on some part of the same premises, a 
notice in writing to the said A. B., his executors, 
administrators or assigns, to pay off the moneys 
for the time being owing on the security of these 
presents, and default shall have been made in such 

payment for calendar months (/) after giving 

or leaving such notice, or untU the whole or part 
of some half-yearly payment of interest shall have 
become in arrear for calendar months. Pro- 
vided ALSO that upon any sale purporting to be 
made in pursuance of the aforesaid power no 
purchaser shall be bound to inquire whether either 
of the cases mentioned in the clause lastly herein- 
before contained has happened, nor whether any 
money remains upon the security of these presents, 
nor as to the propriety or regularity of any 
such sale, but the same shall, as regards a pur- 
chaser, be deemed to be within the aforesaid power 



(/) Usually six months and three months. A month in mort- 
gages moans a calendar month. Anon., 2 Eq. Ca. Ab. 606. 
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and be valid. And it is hereby declared that Morteag«e»8 
the receipt of the said 0. D., his executors, ^,^^^^ 
administrators or assigns, for the purchase moneys 
of the premises sold or any part thereof, shall 
effectually discharge the purchaser or purchasers 
therefrom and from being concerned to see to the 
application thereof. And it is' hereby agreed DedaratwHi 

^^ of the tnutB 

AND DECLARED that the Said 0. D., his executors, of thepur- 

chase 

administrators or assigns, shall out of the moneys money, 
arising from any sale to be made in pursuance of the 
aforesaid power m the first pla^e pay the expenses 
incurred on or about such sale or otherwise in rela- 
tion to the premises, and in the next place apply such 
moneys in or towards satisfaction of the moneys 
for the time being owing on the security of these 
presents, and then pay the surplus (g) (if any) of 
the moneys to arise from such sale to the said 
A. B., his heirs or assigns. And that the aforesaid 
power of sale and other powers may be exercised 
by any person or persons for the time being en- 
titled to receive and give a discharge for the 
moneys then owing on the security of th|se pre- 
sents. Provided always that the said 0. D., his Mortgragw 

, . . . . . -I 11 1 not to be 

executors, administrators or assims, shall not be answerable 

^ ' forinvolun- 
■■ ■ tary losses. 

(^) In mortgages of freeholds or copyholds, the surplus As to the 
should be made payable to the mortgagor, his heirs or assignsy ^Sroroku. 
and not to his personal representatives, otherwise if the sale 
be made in his lifetime^ the surplus will be personal estate. 
£e darkens Trusts, 22 L. J., Gh. 230. As to the application of 
the surplus, when the mortgagee has received notice of further 
charges, see Hew v. Zaney 3 Jur., N. S. 125, and Mathison v. 
Clarke, 26 L. J., Oh. 29. 

Ajb to right to retain surplus to discharge simple contract 
debt, see In reEazlefoofs Est. 41 L. J., Ch. 2S6. 
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Proviso for 
loan to 

— yeans. 



answerable for any involuntary losses which may 
happen in the exercise of the aforesaid power and 
trusts or any of them. [Provided also that the 

said sum of £ is intended to remain on the 

security of these presents for years certain, 

without any right on the part of the said A. B., 
his executors or administrators, to pay off the 
same, or of the said C. D., his executors, ad- 
ministrators or assigns, to call in or require 
payment of the same within such period except 
in either of the events hereinafter mentioned, 

that is to say, if at any time before the 

day of , 18 — (^), the interest of the said 

sum of £ shall be in arrear and unpaid for 

one calendar month next after the day or time 
whereon a half-year's interest shall from time to 
time become due, or if any part of the said 
messuages and premises shall be allowed to fall 
out of tenantable repair during the continuance of 
this security (and as to this the certificate of the 
surveyor of the said C. D., his executors, adminis- 
trators or assigns, shall be conclusive evidence). 
Then and in either of these cases it shall be lawful 
for the said C. D., his executors, administrators or 
assigns, at any time thereafter to call in and 
compel payment of the said principal sum of 

£ or any part thereof, and to exercise the 

power of sale and other powers and remedies for 
securing such payment (i).] And the said A. B. 



(k) The date of the agreed repayment of the loan. See p. 64 
As to the ^^^ another form of this proviso, 
mortgage (i) A covenant not to call in the mortgage money for a certain 

maining for time, if the interest is punctually paid and other covenants 
a term 
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doth hereby for himself, his heirs, executors and corenanta 

_ , , by the mort- 

admiiustrators, oovenajit with the said 0. D., ?!^'<»' 
his heirs, executors, administrators and assigns 
respectively, that he the said A. B. now hath power 
to grant all the said premises hereinbefore ex- 
pressed to be hereby granted unto and to the use of 
the said C. D., his heirs and assigns, free from in- 
cumbrances (k). And that all the several premises and for 

1 • t • quiet enjoy- 

may be qmetly entered mto, held and enjoyed ment, 
accordingly by the said 0. D., his heirs, executors. 



performed, is not uncommon, and a receipt of interest, after it 
has become due, is a waiver of the breach of covenant (if any) 
even aflier notice that the agreement is no longer binding. 
Langridge y. Faine, 2 J. & H. 423 ; but see Keene t. Biseoe, 47 
L. J., Ch. 644. 

If the mortgagor makes default in the payment of interest, 
or performance of covenants, the mortgagee's remedies wiU 
immediately arise. Beaton v. Twyford^ L. B., 11 Eq. 691. 

A covenant in a mortgage deed by a client to his solicitor, not 
to pay ojffi the money for twenty years, was held to be unrea- 
sonable. Cowdry v. J?«y, 1 Giff. 316. 

A mortgagee, unless paid at the time mentioned in the deed, Biterest ia 
is entitled to six months' notice to pay off, or six months' in- ^q^^. 
terest. See Day v. Day, 31 Bea. 270, and LetU v. Sutckina, 
L. E., 13 Eq. 176. 

{k) The mortgagor's covenants for title are unqualified, and As to the 
under the covenant for further assurance he must make any S?^SS?** 
further assurance necessary to complete or support his title. 
Atkins V. Uton, 1 L. Baym. 36. If his title, originally defective, 
afterwards becomes good, this enures to the benefit of the mort- 
gagee. Smith V. Baker, 1 Y. C. C. 223. 

Sometimes the deed contains a covenant that the mortgagor 
shaU enjoy the premises until default (see post, p. 41). If he 
remain in possession after default, he is a tenant at sufferance. 
Thunder v. Belcher, 3 Ea. 447. 

See post, p. 41, for a clause of attornment by mortgagor to 
mortgagee. 
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administrators and assigns respectively, without 
aMfOT any interruption by any person. And that the 
Buranoe. gaid A. B., his heirs, executors and administrators, 
aud every other person claiming any estate or 
interest in the premises, will at all times, at the 
request of the said C. D., his heirs, executors, ad- 
ministrators or assigns respectively (but at the oost 
imtil sale or foreclosure of the said A. B., his heirs, 
executors, administrators or assigns, and after- 
wards of the person or persons requiring the same), 
execute and do all such assurances and things for 
further or better assuring all or any of the said 
hereditaments unto and to the use of the said 0. D., 
his heirs and assigns, as by the said C. D., his 
heirs, executors, administrators or assigns, shall be 
reaBonably required. 
cjovenant by And FURTHER that he the Said A. B., his exe- 

xnortgaffor 

to repair. cutors, administrators or assigns, will at all times 
during the continuance of this security, keep in 
good and tenantable repair the messuages and 
buildings therein comprised. And that it shall 
be lawful for the said C. D., his heirs, executors, 
administrators or assigns, and his and their agents, 
at all reasonable times during the continuance of 
this security, to enter into the said premises to 
view the state and condition thereof, and to 
take a list of the fixtures therein, and to give 
notice of any defect in the repair or condition 
of the said premises, to the said A. B., his execu- 
tors, administrators or assigns, and that he or they 
shaUthereuponwithoutdelayamend the same. And 

covenant to FURTHER that he the said A. B., his executors or 
administrators, will forthwith, at his or their cost, 
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insure (/) in the Insurance Office, and during 

the continuance of this security keep so insured 
agaiost loss or damage by fire, in the name of the 
said C. D., his executors, administrators or assigns^ 

the said premises in the sum of £ at the 

least, and from time to time upon inquest pro- 
duce and show forth all policies and receipts for 
premiums to the said C. D., his executors, admi- 
nistrators or assigns. And in case default shall 
be made in any of the matters aforesaid, it shall 
be lawful for the said C. D., his executors, admi- 
nistrators or assigns, to effect and keep on foot 
such insurance; and the said A. B., his heirs, exe- 
cutors or administrators, will, on demand thereof, 
pay to him and them all such sums as he or they 
shall expend in any such insurance, with interest 
thereon at the rate aforesaid from the respective 
times of paying the same, and such simis shall be 
a charge on the said premises, and be recoverable 

in like manner with the aforesaid sum of £ 

and the interest thereof ; And also will, as often and r©- 

' build m case 

as the said premises shall be burnt down or of Are. 



(;) If a material part of the security consistfl of buildings, Astoin- 
coyenaiits to repair and insure should be inserted. 

By 23 & 24 Vict. o. 146, s. 11, sub-sect. 2, post. Part VIII. 
(unless the operation of the statute be expressly excluded), the 
mortgagee has power to insure, and add the premiums to his 
debt ; and by 22 & 23 Vict. c. 36, s. 7, the mortgagee is to 
haye full benefit of an informal insurance. See also Dobson y. 
Laud, 8 Hare, 216 ; and Bellamy y. Briekenden, 2 J. & H. 137. 

By 14 Geo. 3, c. 78, s. 83, the insurance company in certain 
cases can expend the money in rebuilding. The mortgagee 
howeyer should always, if insurance be necessary, haye the 
proper coyenants inserted in the deed itself. 
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damaged by fire, lay out and expend all and every 
the sum or sums of money which shall be recovered 
or received for or in respect of such insurance, 
in building or repairing the said premises or 
such parts thereof as shall be burnt down or 
damaged by fire as aforesaid, imder the direction 
and to the satisfaction of the surveyor for the time 
^^^^* being of the said 0. D., his heirs or assigns. And 
deeda. WHEREAS the title decds relating to the lands and 

messuages hereby granted also relate to other 
lands belonging to the said A. B., and such title 
deeds have upon the execution of these presents 
been delivered to and are to be held by the said 
0. D., his heirs and assigns, as such mortgagee 
as aforesaid: Now it is hereby agreed that 
the said A. B., his heirs and assigns, shall for 
the purpose of proving his title to such other 
lands be at liberty at all reasonable times and at 
his own expense to inspect and take copies of such 
title deeds or any of them. In witness whereof 
the said parties to these presents have hereunto 
set their hands and seals, the day and year first 
above written {m). 



Aa to title (m) The title to the property wiU on a mortgage be investi- 

Son.^'*"^^^ gated as carefully as if for a purchase, and searches and 
Seaxches. inquiries must also be made for judgments and other incum- 
brances at the Common Pleas Office and also at the Bankruptcy 
Court and the Middlesex Registry, if the property be in that 
county. 

On completing a mortgage, of course the mortgagee will 
take care to see that he has all the title deeds, as weU as 
the mortgage deed properly executed and stamped, handed 
over. He should also pay the money to the mortgagor per- 
sonally, or at aU events to his agent on a written authority. 
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If the property be in Middlesex or other registered county, the Begistratfon 
deed will require to be registered ; see post, Part lEC. The CkMts. 
mortgagee's solicitor's costs and his surveyor's charges will 5^21?!*^ 
also be deducted from the sum advanced ; see post, Part VI. 

As to stamps, see post, Part VII. Stampi. 

If any notice has to be given, it should be done at once in Kotioe. 
duplicate (see post. Part IV., as to notice and forms). The 
question of notice should always be present to the mind of a 
mortgfagee's solicitor on completing. 

' * The property proposed to be mortgaged should be surveyed Frecantions 

and reported upon by a competent and respectable surveyor, q^ ad™!^ 

This is most essential — ^though often neglected — ^f or there have ^ mxmej 

on movt* 
been cases where builders have '* run up " indifferent houses, gage. 

and put their own men in them as tenants at nominal rents far 
exceeding their real value ; and who have obtained advances 
upon them at a fictitious value calculated upon the basis of 
those fictitious rentals. A good surveyor will take little notice Surrey, 
of the nominal rental of the houses, but will base his report 
upon what he thinks could fairly be obtained for them. This, 
however, is scarcely sufficient ; for different surveyors often 
vary in their estimates of the value of a given property, even 
as much as forty or fifty per cent, in some cases. The pro- 
posed lender or his solicitor should, therefore, personally 
inspect the property, and check the surveyor's valuation : and 
the visit will afford a good opportunity for making enquiries of Enquiries, 
the tenants as to whom they pay their rent to, and so forth, 
and so serve as a sort of test of the genuineness of the title of 
the proposed borrower. 

'* Then, as to the amount to be advanced. No certain pro- Amount to 
portion can be named ; for there are such numerous circum- beadvanoed. 
stances of varying nature which affect mortgage securities, 
and which are peculiar in almost every transaction, that what 
might prudently be advanced in some cases could not with 
prudence be advanced in others. Where freeholds are offered, Ereefaoldi. 
with a good marketable title, about two-thirds of the value in 
small transactions (say those under 1,000/.), and about three- 
fourths to four-fifths where the mortgage money is consider- 
able and amounts to several thousands, may usually be ad- 
vanced with perfect safety. But regard must be had to the Locality, 
locality in which the property is situated, and if there is any 
fear of fluctuation or retrogression in the value, the amount to 
be advanced should be abated accordingly. If the proposed 
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LeaaeholdB. security be leasehold, regard must be had to the fact that the 
property (nnless held for a yery long term, and situated in a 
very improving locality) will yearly diminifth in yalue, in oon- 
sequenoe of the diminution of the term ; and a smaller propor- 
tion of the value should therefore be advanced than in the case 
of freeholds. 
Character of *^ Some amount of regard should be had also to the character 
borrower. q| ^^ proposed borrower. It is true that the lender. -will 
usually rely more upon the security of the property offered in 
mortgage than upon the personal covenant for repayment of 
the mortgagor. Yet, it will prove an annoyance to have 
dealings with one who will fail to pay his interest punctually, 
and who may at last throw upon the mortgagee the necesdty 
of exercising his mortgage powers. Hence the desirability 
of the mortgagor being a reliable person. 

'^ Attention being given to these precautions, a mortgage 
security wUl usually prove to be both a safe and a profitable 
investment to those desiring a greater rate of interest for their 
money than is obtainable from investment in Grovemment 
securities." — JSall on Mortgages^ p. 87. 
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n. 

Mortgage to Trustees o/* a Freehold Estate by 
Appointment and Grant (a). 

This INDENTXJEE, made the day of 

, 18 — , BETWEEN A. B., of &c. \mortgagor\j PartSeB. 

of the one part, and 0. D., of Ac, and E. F., of 

&e. {mortgagees], of the other part. Whereas Recital of 

by an indenture made the of , 18 — , tomortga- 

•' ' ' gortoiues 

between X. T., of Ac., of the first part, and the tobordower. 

above-mentioned A. B. of the second part, and 

P. Q., of Ac. [trustee']y of the third part, All that 

&e. [j>arcek2 {b) were conveyed to such uses as 

the said A. B. by any deed or deeds should 

appoint, and, in default of appointment, to the 

tise of the said A. B. and his assigns during his 

life without impeachment of waste, with remainder 

to the use of the said F. Q, and his heirs during the 

life of the said A. B., in trust for the said A. B. 

and his assigns, with remainder to the use of the 

said A. B., nis heirs and assigns for ever. And 

WHEREAS the said 0. D. and E. F. have agreed to Redtaiof 

^ agreonent 

lend to the said A. B. the sum of £ out of 'or a loan. 



{a) If the property has been originally conyeyed to the 

mortgagor to nses to bar dower, it is usual to recite the deed of 

oonyeyanoe as in the text, and for the mortgagor to exercise 

the poww in fayour of the mortgagee. 

(b) The parcels will be set out verbatim from the deed of Aa to re- 
_ -, , _ citals in 

conyeyance to the mortgagor. See x>ost as to the parcels, p. 33. nuntgages. 
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Testatum. 



Appoint- 
ment to 
mortgaeeee. 



money (c) belonging to them on a joint account 
in equity as well as at law, upon having the repay- 
ment thereof with interest secured as hereinafter 
mentioned; Now this Indenture wttnesseth, 
that in pursuance of the said agreement and in 

consideration of the sum of £ upon the 

execution of these presents paid by the said C. D. 
and E. F. to the said A. B., the receipt of which 
sum he the said A. B. doth hereby acknowledge, 
and from the same doth hereby release the said 
0. D. and E. F., their heirs, executors and admi- 
nistrators, he the said A. B., by virtue of the 
power contained in the said recited indenture of 

the day of , 18 — , doth hereby appoint 

that from and after the execution of these presents 
the said freehold land, messuage and heredita- 
ments comprised in the said recited indenture of 



As to the 
joint 
aooonnt 
daiue. 



Amount 
tnutees 
should lend. 



(c) Where sereral persons adyanoe money jointly on mort- 
gage at law, the survivor or survivors are entitled to the 
money ; but in equity the representatives of the deceased 
mortgagees are entitled to their share. Morley v. Bird, 3 Ves. 
629, 631. It is usual therefore in such cases to state that the 
money belongs to them on a joint account in equity as well as 
at law, and that the receipt of the survivor or his representa- 
tives shall be a sufficient discharge (see Mqjtwn y. Denis, 
10 Jur., N. S., 461) ; and see post, p. 48, for a form of such 
declaration. 

Trustees should not advance in case of freeholds more than 
two-thirds of the estimated value, and not more than one-half 
on house property. Stiekney v. Setoell, 1 M. & 0. 8 ; J^orris y. 
WHffht, 14 Bea. 291, 307. Trustees should not lend on second 
mortgage, and in all cases should employ an independent 
surveyor and their own solicitor, who should not be also the 
solicitor of the borrower, as the mortgfagees might be affected 
with notice of defect of title or incumbrance, known only to 
the mortgagor and his solicitor. 
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the 



day of 



18 — , with the appurte- 



nanoes, shall go, remain and be to the use of the said 

C. D. and E. F., their heirs and assigns, subject to 

the proviso for redemption hereiaafter contained. 

And this indentube also witnesseth, that for Giant. 

the considerations aforesaid he the said A. B. 

doth hereby grant and convey unto the said 0. D. 

and E. F., their heirs and assigns, All that free- Pa«sei8(d). 



(d) In mortgages, the parcels are usually taken yerbatim from As to the 
the conveyance to the mortgagor, or the last title deed in his ^|^[^^J[at 
possession. The parcels should be described with the greatest majr be the 
accuracy and precision. When there is a landlord's estate map, mortgage. 
and the fields, &c. are nimibered thereon, it is well to tabulate 
them in a schedule to the mortgage, for in addition to the yalue 
of the reference to the estate map for the purposes of identifi- 
cation, it shows at a glance what is passed by the mortgage, 
for example: — 



Description of Ftemises. 




Mansion and out-buildings . . . 

Meadow Flats (pasture) 

The Copse 

Hin Field (arable) 

Willow Beds 

Total 



Quantity. 


A. B. p. 





1 


20 


20 


1 


6 


4 


2 


1 


7 





1 


3 


1 





35 


1 


28 



The nature of the land should be stated, namely, whether 
arable or pasture, &c. In many parts of the country, fields 
often keep their original names long after their character has 
been changed. This is especially the case in Lincolnshire and 
the Fens, where land has been drained and improved and 
brought into cultlyation, yet the original name of Marsh land, 
&c. still remains in use. The proper way' to avoid this is to 
describe the state of cultivation in which each field is at the 
date of the mortgage, in addition to its name. 

A. — M. D 
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hold piece or parcel of ground, messuage, here- 
ditaments and premises comprised in and conveyed 

by the said recited indenture of the day 

of 18 — ; Together with all erections, build- 



Where the character of the land has been changed, and 
hedge-rows and other landmarks hare been removed, they 
should be carefully noticed, and, if necessary, both the old 
and new descriptions given; thus, after the old description, 
add ''All which said premises are now better known by the 
description following, that is to say, &c." 
Fixtures. A mortgage of realty or chattels real will comprise fixtures 

of every description attached thereto, even after the date of 
the mortgage. Ctdlwick v. SwindeUy L. B;, 3 Eq. 249. Also 
trade fixtures and machinery. Boyd v. Sharroek, L. B., 5 Eq. 
72. 

As to stock-in-trade included in inventory, but not in the 
deed, see Ex parte Jardinej 44 L. J., Bank. 68. 

A mortgage of realty, or leaseholds and fixtures, does not 
require registration under the Bills of Sale Act. See post. 
Part VIII. 

See also as to fixtures, Ex parte Astburyy Re HiehardSy L. B., 
4 Ch. 630; and Zonff bottom v. Berry, L. K., 5 Q. B. 123; Meux 
V. Jacob (H. L.) 44 L. J., Ch. 481. 
Ab to Babse- AU subsequent accretions wiU also enure to the benefit of the 
gSS*"*^ mortgagee. 

As to machinery annexed to the freehold subsequent to the 

mortgage, see Cross v. Barnes, 46 L. J., Q. B. 479. 

What may As a general rule, every kind of property, whether real or per' 

may not be ^onal, and whether in possession, reversion, or expectation, may be 

mortgaged. ^ ^ subject of mortgage. It may therefore be useful to state 

what property may not be so assigned : — 

1. Pay, half -pay, or pensions of public servants or officers 
{fiarwick v. Beade, 1 H. Bl. 627 ; Flarty v. Odltm, 3 T. R. 681) 
cannot be assigned. See also 47 G^. 3, c. 26, and Knight v. 
Bulhley, 27 L. J., Ch. 592. See also 1 Geo. 2, o. 14, as to 
seamen's wages, and 11 G^o. 4 & 1 WiU. 4, c. 20, as to marine 
half -pay and pensions. 

As to a pension granted by the East India Company, see 
Carew v. Cooper, 10 Jur., N. S. 429. 
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ings and improvements that now are or may at 
any time hereafter be erected and built on the 
said piece or parcel of ground, hereditaments 
and premises or any part thereof, and also the 
several fixtures and things now or at any time 
hereafter being in and upon the said several here- 
ditaments and premises, and respectively belonging 
to the said A. B., his heirs, executors or adminis- 
trators : To HAVE AND TO HOLD the Said piece of Habendum. 

ground, messuage or tenement and all other the 
premises hereby appointed, granted, or intended so 
to be, unto the said C. D. and E. F., their heirs 
and assigns, subject to the proviso for redemp- 
tion hereinafter contained, that is to say : Pro- Provwofor 

' t' redemption. 

viDED ALWAYS, and it is hereby agreed and de- 
clared, that if the said A. B., his heirs, executors. 

But a pension for past services only may be assigned, but 
not a perpetual pension. Davis y. IHtke of Jfarlborouffk, 1 Sw. 
74. An officer's conunission cannot be pledged or mortgaged. 
CoUtfer V. Fallon, T. & R. 469 ; but see CaUisher v. Forbes, 41 
L. J., Oh. 56 ; and Addison y. Cox, 42 L. J., Ch. 291. 

2. The salary of a judge during his life. Arbuthnot y. 
Norton, 6 Moo. P. C. 219, 230. 

3. The profits of a college fellowship. Feistel y. KingU 
College, Cambridge, 10 Bea. 491. 

4. Ecclesiastical benefices or canonries. 13 EHz. o. 20; ' 
Hawkins y. Gathercole, 1 Jur., N. S. 481. Except as provided 
by 17 Geo. 3, c. 63, for building or repairing the parsonage. 

6. Pew rents of a district chapel. Fx parte Arrowsmith, In 
re Zeveson, Weekly Notes, March 9th, 1878. 

If a share of partnership assets is mortgaged it is subject to Partnership 
all the equities of the co-partners. Kelly y. Sutton, L. B., 
3 Ch. 703. As to the Factors Acts (4 Geo. 4, c. 83, 6 Geo. 4, Factors 
c. 94, and 6 & 6 Vict. c. 39), see Macnee y. Grist, L. R., 4 Eq. 
316, and 2 Chitty's Statutes, p. 66, 3rd ed. 

d2 
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adminifitrators or assigns, shall, on the day 

of next, pay to the said C. D. and E. F., 

their executors, administrators or assigns, the said 

sum of £ , with interest for the same in the 

meantime at the rate of £5 per cent, per annum, 

then the said C. D. and E. F., their heirs or assigns, 

shall at any time thereafter, upon the request and 

at the costs of the said A. B., his heirs, executors, 

administrators or assigns, reconvey the said piece 

of ground, messuage or tenement, Ac, free from 

incumbrances, unto the said Ai B., his heirs or 

S m^** assigns, or as he or they shall direct. And the 

S^'^'^t ®^^ ^* ^' ^^^ hereby for himself, his heirs, exe- 

2^^^J. cutors and administrators, covenant with the said 

0. D. and E. F., their executors, administrators and 

assigns, that he the said A. B., his heirs, executors 

or admiuistrators, wiU, on the day of 

next, pay to the said 0. D. and E. F., their exe- 

. cutors, administrators or assigns, the sum of £ , 

with interest for the same in the meantime at the 
Forpgment pate of £5 per cent, per annum. And further, 

or iTitd/feitw 

while prin- that if the said sums of £ or any part thereof 

apalnnpaid. , , . 

shall remaiQ unpaid after the time hereby appointed 
for payment thereof, he the said A. B., his heirs, 
executors or administrators, wiU, so long as the 
same sum or any part thereof shall remain unpaid, 
pay to the said C. D. and E. F., their executors, 
administrators or assigns, interest for the same at 
the rate of £5 per cent, per annum, by equal half- 
yearly payments, on the day of , and 

Power of the day of , in each year. And it is 

sale in de- •' ' *^ , 

fault. HEREBY PROVIDED AND DECLARED that m CaSC de- 

fault shall be made in payment of the sum of 
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£ , or of the interest thereon, or of any part 

thereof respectively, contrary to the provisions here- 
inbefore contained, it shall be lawful for the said 
C. D. and E. F., their executors, administrators or 
assigns, at any time or times thereafter, without 
any further consent on the part of the said A. B., 
his heirs, executors, administrators or assigns, to 
sell the said premises hereby granted, or intended 
so to be, either by public auction or private con- 
tract, with full power upon any such sale to make 
any stipulations as to title or evidence or com- 
mencement of title or otherwise which the said 
C. D. and E. F., their executors, administrators or 
assigns, shall deem proper, and also with power to 
buy in, or rescind or vary any contract for sale, and 
to resell without being responsible for any loss oc- 
casioned thereby ; And for the purposes aforesaid 
or any of them to execute and do all such assurances 
and things as they shall think fit : Provided always Power of 
and it is hereby agreed and declared that the said beezerdaed 
0. D. and E. F., their executors, administrators or fault, 
assigns, shall not execute the power of sale herein- 
before contained, unless and until default shall 
have been made in payment at the time hereinbe- 
fore appointed for payment thereof of same prin- 
cipal money or interest the payment whereof is 
intended to be hereby secured, and he or they 
should have given a notice in writing to the said 
A. B., his executors, administrators or assigns, to 
pay off the moneys for the time being owing on 
the security of these premises,, or left a notice in 
writing to that effect at or upon some part of 
the premises hereby appointed or granted, or 
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intended so to be, and default shall have been 
made in payment of the whole or part of such 
moneys for six calendar months from the date 
of giving or leaving such notice, or unless and 
until the whole or part of some half-yearly 
payment of interest which shall have become 
due shall have been in airear for three calendar 
months, and every such notice as aforesaid shall 
be sufficient, though not addressed to any person 
or persons by name or designation, and notwith- 
standing the person or any of the persons affected 
thereby may be unborn, unascertained, or under 
Pnrchaser disability I PuoviDED ALSO, and it is hereby agreed 
^gf and declared, that upon any sale pniporting to 
oocDxred. be made in pursuance of the aforesaid power 
in that behalf, the purchaser or purchasers shall 
not be bound to see or inquire whether either 
of the cases mentioned in the clause or provision 
lastly hereinbefore contained has happened, or 
whether any default has been made in payment of 
any principal money or interest intended to be 
hereby secured at the time hereinbefore appointed 
for payment thereof, or whether any money re- 
mains due on the security of these presents, or as 
to the necessity or expediency of the stipulations 
subject to which such sale shall have been made, or 
otherwise as to the propriety or regularity of such 
sale; And notwithstanding any impropriety or 
irregularity whatsoever in any such sale, the same 
shall, as far as regards the safety and protection of 
the purchaser or purchasers, be deemed to be within 
the aforesaid power in that behalf, and be valid 
and effectual accordingly. And it is hereby 
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ALSO AGREED AND DECLARED that tho receipt of Mortgagees' 
_ • t r>i T\ t -T-i -i-i 9 1 • II receipts to 

the said C. 1). and Jli. F., or of the survivor of begooddi»- 

chaiges. 

them, or of the executors, administrators or assigns 
of such survivor, for the purchase-money of the 
premises sold, and for all other moneys payable 
or paid to him or them under or by virtue of these 
presents, shall effectually discharge the purchaser 
or purchasers or other person or persons paying 
the same therefrom, and from being concerned to 
see to the application or being answerable for any 
loss or misapplication thereof. And it is hereby i^^^on 

FURTHER AGREED AND DECLARED that the Said truateofthe 

purohaae- 

C. D. and E. F., their executors, administrators m<»ey- 
or assigns, shall by and out of the moneys vrhich 
shall arise from any such sale as aforesaid in the 
first place reimburse themselves or pay or dis- 
charge all the costs and expenses incurred in or 
about such sale or otherwise in respect of the 
premises; And in the next place apply such 
moneys in or towards satisfaction of the moneys 
for the time being owing on the security of these 
presents, and then pay the surplus, if any, of the 
said moneys which shall arise from such sale unto 
the said A. B., his heirs or assigns (e). And it 

IS ALSO HEREBY AGREED AND DECLARED that the 

aforesaid power of sale may be exercised by any 
person or persons who for the time being shall be 
entitled to receive and give a discharge for the 
moneys owing on the security of these presents. 
Provided always, and it is hereby agreed and '^^^^^ ^^^ 
declared, that the said C. D. and E. F., their ^^^^^ 



losaee. 



{e) See ante, p. 23. 
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executors, administratois or assigns, shall not be 
answerable for any involuntary losses which may 
happen in or about the exercise or execution of 
the aforesaid power or trusts or any of them. 
CovenantB And the Said A. B. doth hereby for himself, his 
Rafforfor hcirs, cxccutors and administrators, covenant with 
the said 0. D. and E. F., their executors, adminis- 
trators and assigns, that he the said A. B. now 
hath power to grant, appoint and convey all and 
singular the said freehold lands, messuage and here- 
ditaments hereby granted, appointed and conveyed, 
or intended so to be, unto the said 0. D. and E. F., 
their heirs and assigns, in manner aforesaid. And 
ALSO that if default shall Be made in payment of 

the said sum of £ , or the interest for the 

same, or any part thereof respectively, at the 

times hereinbefore appointed for payment thereof. 

Power for it shall be lawful for the said 0. D. and E. F., 

the mortr' ^ ^ ' 

U^J^ their executors, administrators or assigns, to enter 
default. into and upon all or any of the said premises, and 
the same thenceforth to hold and enjoy and to 
receive the rents and profits thereof without any 
lawful interruption or disturbance by the said 
A. B., his executors, administrators or assigns, or 
any other person, and that free and discharged 
from or otherwise by the said A. B., his heirs, 
executors or administrators, sufficiently indemnified 
against all the estates, incumbrances, claims and 
demands whatsoever. And fubther, that he the 
said A. B., his heirs and assigns, and every per- 
son having or rightfully claiming any estate, right, 
title or interest in or to the said hereditaments and 
premises, will at all times, at the cost, until fore- 
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closure or sale, of the said A. B., liis executors or 
administrators, and afterwards of the person or 
persons requiring the same, execute and do every Forforeher 
such lawful assurance and thing for the further 
or more perfectly assuring all or any of the said 
premises unto the said 0. D. and E. F., their 
heirs and assigns, in maoner aforesaid, as by them 
shall be reasonably required. Pbovided always, ^^®^* 
that it shall be lawful for the said A. B., his heirs ^^^^ 
or assigns, quietly to hold and enjoy the said pre- J^JJJit!" 
mises and to receive the rents and profits for his 
or their own use until default shall be made in 
payment of the said moneys hereby secured, or 
the interest thereof, or any part thereof respec- 
tively, contrary to the aforesaid proviso for pay- 
ment of the same, and so long as the covenants 
hereinbefore contained on the part of the said 
A. B., his executors, administrators and assigns, 
are by him or them respectively performed and 
kept. [And the said A. B. doth hereby attorn and Attornment 

•'by mort- 

become tenant from year to year to the said C. D. tp^^- 
and E. E., their heirs and assigns, in respect of such 
part of the premises hereinbefore described as are 
mentioned to be in the occupation of the said A. B., 
at the yearly rent of £ , clear of all deduc- 
tions (except income tax), to be paid by half-yearly 

payments on the day of and day 

of , the first half-yearly payment thereof to 

be made on the day of next (f), Pro- 

(/) This dause should be inserted if the whole or a con- Astoat- 
aiderable part of the premises are in the possession of the ''"^^ * 
mortg^agor. The rent reserved should be equal to the interest 
on the mortgage debt. This will enable the mortgagee to dis- 
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viDED ALWAYS that the said C. D. and E. F., their 
heirs and assigns, may at any time during the 
continuance of this security, without any previous 
notice, enter upon and take possession of, or bring 
any action or actions for, the recovery of the pre- 
mises whereof the said A. B. hath attorned tenant, 
and that the tenancy created by the attornment 
hereinbefore contained shall cease upon such entry, 
and upon the commencement of such action or 
actions.] 

In witness, &c. {g). 

tram as soon as the interest is in arrear. Morton y. Woods, 
L. R., 3 Q. B. 668 ; Sampson v. FeUowa, L. R., 6 Eq. 676. 

This clause will necessitate registration under the Bills of 
Sale Act, see post, Part VIII. 
Stamp. This dause will not render a lease stamp necessary. 

ig) If necessary, add covenants as to insurance, &c. See 
ante, p. 26. 

By 36 & 37 Vict. c. 66 (Judicature Act, 1873), s. 25, a mort- 
gagor entitled to possession may sue in his own name. 
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in. 

Mortgagt: to Trustees of a Leasehold House 
and Premises by Demise {a). 

This INDENTUEE made the day of , PanieB. 

18 — , BETWEEN A. B., of &c. [mortgagor]^ of the 

(a) Mortgages of leaseholds are usually made by demise Astomort- 
less the last few days of the mortgagor's term, in order that ^S^old 
the mortgagee may not be liable to pay the rent and to per- property, 
form the covenants of the original lease, and the deed should 
contain a declaration of trust of the reversionary days left 
in the mortgagor in favour of the mortgagee and his as- 
signee. Re Property 22 L. J., Ch. 948; and Re Cuming^ 
L. B., 6 Gh. 72. A mortgagee who takes an assignment of a 
lease becomes liable to the rent and covenants thereof, though 
he never take possession ( Williams v. Bosanqaet^ 1 Brod. & 
Bing. 238), and for the breach of a covenant incurred in his 
own time, though the action be not commenced until after he 
has assigned the premises. (Karley v. King, 2 Or. M. & R. 
18.) If the rent be trifling and the covenants not burden- ^^^J?. 
some, the mortgage should be made by assignment, because it made by as- 
is more desirable that the mortgagee should have the whole »g'"Jie'i*- 
legal interest rather than a mere derivative estate. Where, And where 
however, the rent is large, or the covenants raise liabilities, x^^^ ^* 
then the mortgage should be by underlease. (2 Dav. Conv. 
669.) The mortgagee will not then be Uable to the superior 
landlord in respect of the rent or covenants of the original 
lease. (Holford v. Hatchy 1 Doug. 183 ; JEarl of Derby v. 
TayloTj 1 East, 602.) It should be borne in mind, however, 
that as there is no privity either of estate or contract between 
the original lessor and an underlessee, a mortgagee loses by an 
underlease the benefit of the covenants in the lease. (2 Grabb 
Conv. 944.) 
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Bedtalof 

original 

leooe. 



Amount to 
beadvanoed 
on 
holds. 



Duty of 
solicitor. 



Wliat in- 
quiries 
should be 
made. 



Hegistra^ 
tion. 



one part, and 0. D., of &o., and E. F., of &c. 
[mortgagees], of the other part. Whereas by an 

indenture of lease, dated the day of , 

18 — , and made between X. T., of &o. [fesaor], of 
the one part, and the said A. B., of the other part. 
All, &o.[ parcels from original lease"] were demised 
to the said A. B., his executors, administrators 
and assigns, for the tertn of ninety-nine years 

from the day of ^ 18 — , at the yearly 

rent of £ , payable quarterly as therein men- 
tioned, and under and subject to* the covenants 

For a fonxi of mortgage of leaseholds by assignmeiit, see 
p. 76. 

It is not usual to advance more than one-half of the Talnd 
on leasehold property ; but, of course, much will depend on 
the class of property and position of the borrower. It should 
be carefully ascertained that all the covenants of the original 
lease are performed, and the ground rent paid, and the pro- 
perty in good repair and fully insured, before advancing the 
money. See ante, p. 29. 

It is no part of a solicitor's business to advise on the value 
of a proposed security, and he should take care and not by any 
act render himself liable. Brenibridge v. Maaseyy 32 L. T. 108. 

Inquiry should also be made as to the mortgagor's title, 
and the mortgagee's solicitor should satisfy himself that the 
lease is a bon^ Me lease, and that the lessor had power to 
grant it. (See p. 4.) This may be difficult to do, but the recent 
frauds by means of forged leases show the necessity for the 
inquiries. 

It should also be ascertained that the rack or improved rent 
(if any) is paid to the mortgagor, and the leases (if any) handed 
over. 

If the property be in Middlesex or other register county, of 
course the register must be searched, and the security regis- 
tered on completion. (See Fart III.) The compulsory r^jistra- 
tion of all leases (except those at rack rent) and charges thereon 
would no doubt afford great protection to mortgagees. See 
ante, p. 28. 
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and conditions therein contained, and on the part 
of the said A. B., his executors, administrators 
and assigns, to be observed and performed: And Eedtaiof 
WHEREAS the said 0. D. and E. F. have agreed for loan. 

to lend to the said A. B. the sum of £ out 

of money belonging to them on a joint account, 

upon having the repayment thereof with interest 

at the rate of £ — per cent, per annum, secured 

in manner hereinafter appearing : Now this In- Testatmn. 

DENTURE veiTNEssETH that in pursuance of the 

said agreement and in consideration of the sum of 

£ upon the execution of these presents to the 

said A. B. paid by the said 0. D. and E. F. (the 

receipt of which said sum of £ he the said 

A. B. doth hereby acknowledge, and from the 
same doth hereby release the said 0. D. and 
E. F., their executors, administrators and assigns). 
He the said A. B. doth hereby for himself, his covenants 

•^ ' forrepay- 

heirs, executors and administrators, covenant with ment of 

' ' pnnapal 

the said 0. D. and E. F., their executors and ad- andinteiest. 
ministrators, that he the said A. B., his heirs, 

executors or administrators, will, on the day 

of next, pay to the said 0. D. and E. F., or 

the survivor of them, or to the executors or admi- 
nistrators of such survivor, their or his assigns, the 

sum of £ with interest for the same in the 

meantime at the rate of £ — per cent, per an- 
num, to be computed from the day of the date of 
these presents [and such further sum by way of in- 
terest as shall be equal to the sum of £ — payable 
or chargeable under any (ft) existing or future act 



{b) All contracts not to allow deduction of income tax are 
void (see 16 & 17 Vict. c. 34, s. 70) ; but an additional amount 
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or acts of parliament in respect of the income tax 
on such interest at the rate aforesaid without any 

Demiae. abatement whatsoever]. . And this Indenture 
ALSO WITNESSETH that in further pursuance of 
the said agreement for the consideration afore- 
said, He the said A. B. doth hereby demise 
unto the said C. D. and E. F., their executors, 

Paroeifl. administrators and assigns, All and singular 
the said plot, piece or parcel of ground, mes- 
suage or tenement, hereditaments, rights, ease- 
ments and premises comprised in or expressed 
to be demised by the hereinbefore recited inden- 
ture of lease as aforesaid. To have and to 
HOLD all and singular the said plot, piece cht parcel 
of ground, messuage or tenement, hereditaments, 
rights, easements and premises hereinbefore ex- 
pressed to be demised unto the said C. D. and 
E. F., their executors, administrator;^ and assigns, 
for the residue now to come of the said term of 
ninety-nine years expressed to be granted by the 
hereinbefore recited indenture of lease, except the 
last day thereof, subject to the proviso for redemp- 

proviso for tion hereinafter contained. Provided always, 

redemption. ^ ^ ' 

and it is hereby agreed and declared, that if the 
said A. B., his heirs, executors, administrators or 

assigns, shall, on the said day of next, 

pay to the said C. D. and E. F., or the survivor 
of them, or the executors or administrators of such 

survivor, their or his assigns, the said sum of £ 

with interest for the same in the meantime at the 
rate of £ — per cent, per annum, to be com- 

of interest, equal to the income tax, can be recovered if pro- 
yided for. 
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puted from the day of the date of these presents 
[and such further sum by way of interest as shall 
be equal to the simi payable or chargeable under 
any existing or future act or acts of parliament in 
respect of the income tax upon such interest at 
the rate of £ — per cent, per annum as afore- 
said], then the said C. D. and E. F., or the sur- 
vivor of them, or the executors or administrators 
of such survivor, their or his assigns, shall, at any 
time thereafter, upon the request and at the cost 
of the said A. B., his executors, administrators 
or assigns, surrender the said premises hereinbefore 
expressed to be hereby demised unto the said A. B., 
his executors, administrators or assigns, or as he 
or they shall direct. And the said A. B. doth covenant 
hereby for himself, his heirs, executors and adminis- of interest 

•^ _^_^ Qjg loxup as 

trators, covenant with the said 0. D. and E. F., principal 
their executors and administrators, that if the said 

sum of £ , or any part thereof, shall remain 

unpaid after the said day of next. He, 

the said A. B., his heirs, executors, or administra- 
tors will, so long as the same sum or any part 
thereof shall remain unpaid, pay to the said 0. D. 
and E. F., or the survivor of them, or the execu- 
tors or administrators of such survivor, their or 

his assigns, interest for the said sum of £ , or 

for so much thereof as shall for the time being 
remain unpaid, at the rate of £ — per cent, per 
annum [and also such further sum by way of 
interest as shall be equal to the sum payable or 
chargeable imder any existing or future act or 
acts of parliament in respect of the income tax on 
such interest at the rate aforesaid] by equal half- 
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Declaration 
that mort- 
gagees en- 
titled to the 
mortgage- 
money 
Jointly. 



Power of 
sale in case 
of default. 



yearly payments on the day of , and 

the day of without any deduction. 

Peovided always and it is hereby agreed and 
dedaied by and between the said A. B. and 0. D. 

and E. F. that the said sum of £ so paid by 

them as aforesaid was money belonging to them 
upon a joint account in equity as well as at law, 
and that the receipt of the survivor of them, or the 
executors or administrators of such surviyor, or 
their or his assigns, shaU. be an effectual discharge 
for the same sum and every part thereof respec- 
tively (rf). And it is hereby provided and de- 
clared that it shall be lawful for the said C. D. 
and E. F., or the survivor of them, or the execu- 
tors or administrators of such survivor, their or 
his assigns, at any time or times after the said 
day of next, without any further con- 
sent on the part of the said A. B., his executors, 
administrators or assigns, to sell the said premises 
hereinbefore expressed to be hereby demised, or 
any part or parts thereof, either together or in 
parcels, and either by public auction or private 
contract, with full power upon any such sale to 
make any stipulations as to title or evidence, or 



Porchasers 
not to be 
bound to 
see to the ap- 
plication at 
purchase- 
money. 



{d) See ante, p. 32. 

By Stat. 22 & 23 Vict. c. 35, s. 23, it is enacted as foHows:— 
** The honk fide payment to, and the receipt of, any person 
to whom any purchase or mortgage money shaU be payable 
npon any express or implied trust, shall effectually discharge 
the person paying the same from seeing to the application, or 
being answerable for the misapplication thereof y ttnless the contrary 
shall be expressly declared by the instrument creating the trust or 
security, '^^ 

See also 23 & 24 Vict. c. 145, s. 29, post, Fart VIII. 
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commencement of title or otherwise, which the 

said 0. D. and E. F., or the survivor of them, or 

the executors or administrators of such survivor, 

their or his assigns shall deem proper ; And also Dedamtion 

to buy in or rescind or vary any contract for sale, default, 

• 1.. mortgagor 

and to resell without beinff responsible for any loss shau stand 



occasioned thereby, and for the purposes aforesaid °'*'"?*^^ 
or any of them to execute and do all such assur- formort- 

^^ gagee. 

ances and things as they, she, or he shall think fit, 
And that after any sale or sales shaU have been 
made under this present power of sale, the said 
A. B., his executors, administrators and assigns, 
shall stand possessed of and interested in his rever- 
sion in the said premises hereby demised. Upon 
TRUST for the purchaser or purchasers on such sale 
and to assign and dispose of the same as the pur- 
chaser or purchasers may direct (/). Provided ^™J'^ 
ALWAYS and it is hereby agreed and declared that ^^H^jft 
the said C. D. and E. F., or the survivor of them, ^"^ °<>*i<*- 
or the executors or administrators of such survivor, 
their, her or his assigns, shall not execute the 

(/) The following is another form of this clause: — 
And it is hereby agreed and declared between and by the 
pcurties hereto, that if default shall be made in payment of the 

said sum of £ and interest for the same, or any part thereof 

respectively, on the said day of next, the said A. B., 

his executors, administrators and assigns, will and shall stand 

possessed of the residue then unexpired of the said term of 

years created by the said indenture of the day of in 

the premises hereby demised, upon trust for the said C. D. and 
£. F., their executors, administrators and assigns, and to 
assign and dispose of the same as they shall direct. 

As to obtaining a vesting order of the mortgagor's reversion 
in leaseholds, see Bristol Empire Co. v. Sugderty 47 L. J., Ch. 
691 ; and see ante, p. 43. 

A. — M. E 
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power of sale hereinbefore oontained, unless and 
until default shall have been made at the time 
hereinbefore appointed for payment thereof in 
payment of same principal money or interest 
the payment whereof is intended to be hereby 
secured, and they, she, or he shall have given a 
notice in writing to the said A. B., his executors, 
administrators or assigns, to pay off the moneys 
for the time being owing on the security of these 
presents, or left a notice in writing to that effect 
at or upon some part of the premises hereinbefore 
expressed to be hereby demised, and default shall 
have been made in such payment for six calendar 
months after giving or leaving such notice, or 
until some half-yearly payment of interest, or a 
part of some such half-yearly payment, shall have 
become .in arrear for three calendar months, and 
every such notice as aforesaid shall be sufficient 
though not addressed to any person or persons by 
name or designation, and notwithstanding the 
person or any of the persons affected thereby may 
be unborn, unascertained, or imder disability. 
JJj'^^ Provided also that upon any sale purporting to 
ESity t® ^"^ ^ pursuance of the aforesaid power, no 
of sale. purchaser shall be bound to inquire whether 
any of the cases mentioned in the clause lastly 
hereinbefore contained has happened, nor whether 
any money remains on the security of these 
presents, nor as to the propriety or regularity 
of any sale ; a^d notwithstanding any im- 
propriety or irregularity whatsoever in ouy such 
sale, the same shall, as regards the purchaser, 
be deemed to be within the aforesaid power and 
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be yalid accordingly. And it is hereby de- Mortgagee's 
GLARED that the receipt of the said C. D. and tegood 
E. F., or the survivor of them, or the executors 
or administrators of such survivor, their or his 
assigns, for the purchase-moneys of the premises 
sold, or any part thereof, shall effectually dis- 
charge the purchaser or purchasers therefrom and 
from being concerned to see to the application 
thereof or being accountable for the non-appli- 
cation or misapplication thereof. And it is 
HEREBY declared that the said 0. B. and E, F., 
and the survivor of them, and the executors or 
administrators of such survivor, their or his assigns, 
shall hold the moneys to arise from any sale in 
pursuance of the aforesaid power, Upon trust Dedaratwm 

, _ r 7 of trusts of 

in the first place thereout to pay all the expenses ^®p^ 

incurred on such sale or otherwise in relation to money. 

the premises, and, in the next place, to apply such 

moneys in or towards satisfaction of the moneys 

for the time being owing on the security of these 

presents, and then to pay the surplus (if any) of 

the moneys arising from such sale to the said 

A. B., his executors, administrators or assigns. 

Provided always, that the said C. D. and E. F. 

shall not, nor shall either of them, her or his 

executors, administrators or assigns, be answerable 

for any involuntary losses which may happen in 

the exercise of the aforesaid power and trusts or 

any of them. And the said A. B. doth hereby, j^^'®^** 

for himself, his heirs, executors and adminis- ^^^^^ 

trators, covenant with the said C. D. and E. F., 

their executors, administrators and assims, that i. That the 

, original 

the hereinbefore recited indenture of lease is now leaseisvaiid. 

e2 
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a valid and subsiBting lease of the said premises 

hereinbefore expressed to be hereby assigned, and 

Sio^l^u ^ ^ nowise void or voidable, And that the rent 

^^^ and all the covenants and conditions in and by 

the said indenture of lease reserved and contained, 

and on the part of the lessee, his executors, ad- 

minstrators and assigns, to be paid, observed and 

performed, have been paid, observed and per- 

3. That formed up to the date of these presents. And 

mortgagor .^ ■■• *■ 

haapower that He the Said A. B. now hath power to demise 

todemue. ^ , , , 

all and singular the said premises hereinbefore 
expressed to be hereby demised unto the said 
C. D. and E. F., their executors, administrators 
and assigns, for the term and in manner herein- 
Powerfor bcfore cxprcssed, And also that if default shall 

mortgagees _ , 

to enter and be made m payment of the said sum of £ , 

reoeiye rents i • <• i i <• 

on default or the mtercst for the same, or any part thereof 

respectively, on the said day of next, it 

shall be lawful for the said C. D. and E. F., their 
executors, administrators and assigns, to enter into 
and upon all or any of the said premises, and the 
same thenceforth during the said term to hold and 
enjoy and to receive the rents and profits thereof 
without any lawful interruption or disturbance by 
the said A. B., his executors, administrators or 
assigns, or any other person, and that free and dis- 
charged from or otherwise by the said A. B., his 
executors or administrators, suflSciently indemnified 
against all estates, incumbrances, claims and de- 
mands other than in respect of the rents, covenants 
and conditions of the said lease, and the rights of 
the tenants under the existing leases {g). And 

As to leases (^) If the lease is made before the mortgage, and the mort- 
by t e mort- g^^g^g permits the mortgagor to go on receiving the rent, the 



MORTGAGES. 53 

FURTHER that he the said A. B., his executors CoTemmt 

for inrther 

and adimiiistrators, and every person having or aasuranoe. 
lawfully or equitably clainiing any estate, right, 
title or interest in or to the said premises or any 
of them, wiU at all times during the said term for 
which the same premises are hereinbefore ex- 
pressed to be hereby demised (at the cost until 
foreclosure or sale of the said A. B., his executors 
or administrators, and afterwards of the person or 
persons requiring the same), execute and do every 
such lawful assurance and thing for the further or 
more perfectly assuring all or any part of the said 
premises unto the said C. D. and E. F., their 
executors, administrators or assigns, for the then 
residue of the same term as by them shall be 
reasonably required. And also that the said covenant by 

*i , , , mortgagor 

A. B., his executors, administrators or assigns, J^^^* 
wiU, so long as any money shall, remain on the ^^^^^©1 
security of the said premises hereinbefore expressed ^^^^ 
to be hereby demised, pay the said yearly rent of 

£ by the said indenture of lease reserved, and 

observe and perform all the covenants and con- 
ditions in the same indenture contained, and on 
the part of the lessee, his executors, administrators 

tenant is secure in paying it to the mortgagfor. 4 Ann. c. 1&, gagor and 
8. 10. And the mortgagor may distrain for it as the mort^- ™°"K*8®®* 
gagee's bailiff. Trent v. Sunt, 9 Ex. 14. 

A mortgagor in possession cannot make a lease of the mort- 
gage property, so as to bind his mortgagee without Ms con- 
sent. Thunder v. Belcher, 3 East, 449. Nor can a mortgagee, 
though in possession, make a lease so as to bind his mortgagt)r 
if he should afterwards redeem. Kvmgerfard v. Clay, 9 Mod. 
R. 1 ; FranUvMU v. BaU^ 34 L. J., Ch. 163 ; Alexanders, MiUSf 
L. R., 6 Ch. App. 124. 
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or assigns, to be observed and performed, and 
keep the said G. D. and E. F., and each of them, 
their and every of their heirs, executors, adminis- 
. trators and assigns, indemnified against all actions, 
suits, proceedings, costs, damages, claims and de- 
mands which may be incurred or sustained by 
reason of the non-payment of the said rent or any 
part thereof, or the breach, non-observance or non- 
performance of the said covenants and conditions 
Proviso for or any of them. Provided always, and it is 
ga^ money hereby agreed and declared, that if the said A. B.4 

to remain . . . 

'or-— his heirs, executors or administrators, shall for the 

years (A). ' ' 

term of years, to be computed from the date 

of these presents, pay the interest on the sedd sum 

of £ on the days hereinbefore appointed for 

payment of the same, or within days from 

the expiration of the same days respectively, and 
shall perform and observe all the covenants on his 
or their parts hereinbefore contained, it shall not 
be lawful for the said C. D. and E. F., or the 
survivor of them, or the executors or adminis- 
trators of such survivor, or their, her or his assigns, 

before the expiration of the said period of 

years, to caU in or compel payment of the said 

sum of £ y or to put in force any powers or 

remedies for the recovery of the same; but if 
default shall be made in the payment of such 
interest or in such observance and performance of 
covenants as aforesaid, the said C. D. and E. F., 
or the survivor of them, or the executors or admi- 

(A) As to whether tmstees are justified in lending money for 
a tune certain, dee Vicaiy v. Evam, 33 Bea. 376. 
See p. 24 for another form of this proviso. 
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nistratoTB of such surviyor, or their or his assigns, 
shall not by forbearing to take advantage of such 
default be precluded from at any time afterwards 

calling in the said sum of £ or putting in 

force any of the powers or remedies for the re- 
covery of the same (t). In witness, &c. 

(i) If the moTtgtigofr does not oovenant to msoie in his lease, Ab to 
the mortgage deed should contain coyenants by him to insure ™"**'^**^*' 
and rebuild. See ante, p. 27. It may also be nsefnl to add the 
covenant Yfy the mortgagor to repair. See ante, p. 26. 

A trustee of renewable leaseholds may, and if required must, Benewable 
endeavour to obtain a renewal on reasonable tenns. See 23 & leaseliolds. 
24 Vict. c. 146, post, Part VIH. 

If the leaseholds are renewable, the mortgage deed should 
contain a covenant by the mortgagor to procure such renewal. 

The following forms may be used in such case: — 

And the said (mortgagor) doth hereby for himself, his heirs, GoTenant to 
executors, administrators, and assigns, covenant with the said b^Ufo?^^ 
{mortgoffee), his heirs, executors, administrators, and assigns, h^eo. 
That when and so often as, during the continuance of this 
security, any of the persons for whose lives the premises com- 
prised in the said indenture of the day of [leaie] are 

or may be held shall depart this Hfe, the said {fnortgagor), his 
heirs, executors, administrators, or assigns, will and shall im- 
mediately thereupon, at his or their own expense, procure a 
new or further lease of the same premises in the name or namea 
of the said {mortgagee) ^ his executors, administrators, or assigns, 
for such further estate or interest as may be obtainable accord- 
ing to the usual course of renewal of the lease thereof (the said 
(mortgagee), his heirs, executors, administrators, or assigns 
doing, or joining in doing, all such reasonable acts as shall be 
necessary or expedient for the procuring of such renewal or re- 
newals) ; and that if the said (mortgagor), his heirs, executors, 
administrators, or assigns, shall neglect or refuse to procure any 
such renewal or renewals as aforesaid, it shall be lawful i<x the 
said (mortgagee), his heirs, executors, administrators, or assigns, 
to renew the lease of the same premises in his or their own name 
or names, or otherwise as he or they may consider expedient, 
and every such new or renewed lease as aforesaid, and the pre- 
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mises therein respeotiyely comprised, shall be held by the said 
(mortgagee) y his heirs, executors, administrators, and assigns, as 
a security for the repayment of the principal and interest moneys 
which shall for the time being be secured by these presents; 
and such sum or sums of money as shall be advanced or paid by 
the said {mortgagee) y his executors, administrators, or assigns, 
for obtaining any such renewal or renewals as aforesaid, shall 
be a charge on the same premises, and shall be repaid by the 
said {mortgagor) y his heirs, executors, administrators, or assigns, 
on demand, tog^her with interest for the same after the rate 
aforesaid from the time or respective times when the same 
respectively shall be advanced or paid as aforesaid, and such 
sum or sums of money and interest shall be raisable under the 
power of sale in these presents contained in the same manner as 
the principal money hereby secured and the interest thereof. 
Covenant to And the said (mortgagor) doth hereby for himself, his heirs, 
holds for executors, administrators, and assigns, covenant with the said 
y^^^' (mortgagee) y his executors, administrators, and assigns, that 

when and so often as the present or any future lease of the pre- 
mises hereinbefore expressed to be hereby assigned, shall, during 
the continuance of this security, become renewable, the said 
{mortgagor) y his executors, administrators, or assigns will and 
shall immediately thereupon, at his or their own expense, pro- 
cure a new or further lease of the same premises, according to 
the usual and customary mode of renewal of the lease thereof 
(the said {mortgagee) y his executors, administrators, or assigns 
doing, or joining in doing, all such reasonable acts as shall be 
necessary or expedient for the procuring of such renewal or re- 
newals) ; AiTD THAT when and as often as any such renewal shall 
be obtained, the said {mortgagor) y his executors, administrators, 
or assigns will and shall forthwith, at his or their own expense, 
assign the premises comprised in the new or renewed lease unto 
the said {mortgagee) y his executors, administrators, or assigns, or 
otherwise as he or they may direct, for such term of years as 
shall be granted by such new or renewed lease [except the last 
ten days thereof] ; subject, nevertheless, to such right or equity 
of redemption as shall be then subsisting in the same premises 
under or by virtue of these presents. And that if the said 
{mortgagor) y his executors, administrators, or assigns shall neg- 
lect or refuse to procure any such renewal or renewals as afore- 
said, it shall be lawful for the said {mortgagee) y his executors, 
administrators, or assigns to obtain a new or renewed lease of 
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tlie premises aforesaid in his or their own name or names, or 
otherwise as he or they may consider expedient, and in that 
case every such new or renewed lease, and the premises therein 
respectively comprised, shall be held by the said {mortgagee), 
his executors, administrators, and assigns as a security to the 
said {mortgagee), his executors, administrators, and assigns, as 
"well for the payment of such sum or sums of money as shall be 
advanced or paid by him or them for the fines, fees, and ex- 
penses of such renewal or renewals, together with interest for 
the same after the rate aforesaid from the time or respective 
times when the same shall be advanced or paid as for the pay- 
ment, with interest, of the said principal sum of & , or so 

much thereof as shall for the time being be due or owing on 
the security of these presents. 
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Bedtalof 
title, 



IV. 

Mortgage of Copyhoij)s (a). 

i>ate. This INDENTTJEE made the day of , 

Paxfciea. 187 — , BETWEEN A. B. of , in the coniity 

of \mortgagor\ of the one part, and C. D. 

of , in the county of \mortgagee\^ of 

the other part. Whereas the said A. B. is seised 
of the copyhold hereditaments hereby covenanted 
to be surrendered for an estate of inheritance 

according to the custom of the manor of , in 

the county of , and haying occasion for the 

sum of £ has appKed to the said 0. D. to 

lend him the same, which he has agreed to do on 

Testatum, the sccurity hereinafter expressed: Now 'this 
INDENTURE WITNESSETH that in puTSuance of the 
said agreement and in consideration of the sum of 

£ upon the execution of these presents paid 

to the said A. B. by the said C. D. (the receipt of 



and of 
a^^reement 
for loan. 



As to mort- 
gages of 
copyholds. 



(a) A mortgage of copyholds is made by a surrender (see 
post, p. 69,) (which is entered on the conrt rolls,) to the nse 
of the mortgagee, conditioned to be void on payment of the debt 
and interest thereon. In order to avoid fines, it is not usual for 
the mortgagee to be admitted, and until default th€ mortgagor 
remains tenant on the court rolls. See Kenehel v. ScrafUm^ 8 
Ves. 30. 

When the admittance of the mortgagee takes place, it relates 
back to the surrender against aU persons except the lord. Kold' 
fast V. Clapham, 1 T. R. 600. 

A lord may refuse to accept a surrender to such uses as the 
mortgagee may appoint. Flaek v. Downing Coll,, 13 C. B. 945. 
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whiclL sum of £ the said A. B. doth hereby Eeodptfor 

acknowledge and from the same doth hereby money. 
release the said C. D., his heirs, executors, ad- 
ministrators and assigns, he the said A. B. doth 
hereby for himself, his heirs, executors and ad- 
ministrators covenant with the said C. D., his covenant 
executors and administrators that he the said mentof 

prmcii)al 

A. B., his heirs, executors or administrators will andinterea*. 

on the day of pay to the said C. D., 

his executors, administrators or assigns the sum of 

£ , with interest for the same in the mean- 

time at the rate of £ per cent, per annum, 

without any deduction except income tax. And covemmtto 

•' *■ surrender. 

THIS INDENTURE ALSO WITNESSETH that fOT the 

consideration aforesaid, he the said A. B. doth 
hereby for himself, his heirs, executors and ad- 
ministrators covenant with the said 0, D., his 
executors and administrators that he the said 
A. B. or his heirs and aU other necessary parties 
will, immediately after the execution of these 
presents, at his and their own costs, well and 
eifectuaUy surrender into the hands of the lord 

of the said manor of , in the coimty of , 

according to the custom of the said manor. All 
THAT &c. \_parceli\ together with all buildings, Paxoeia. 
fixtures, ways, lights, sewers, watercourses, rights, General 

• .-I J 1 i 1 words. 

privileges, easements, advantages and appur- 
tenances whatsoever to the said hereditaments, 
or any part thereof appertaLuing, or with the 
same or any part thereof now or heretofore 
enjoyed or reputed as part or member thereof, or 
as appurtenant thereto. To the use of the said Habendum. 
0. D., his heirs and assigns, according to the 
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custom of the said manor, subject to the rents, 
payments, suits and services therefor due, and of 
right accustomed, and also subject to a condition 
for making void the same surrender corresponding 
with the proviso for redemption hereinafter con- 
covenaat taincd. And the said A. B. doth hereby for 

for payment ^ ^ ^ •' 

ofinteTMtif liiinself, his heirs, executors and administrators 

principal ' ' ^ 

unpaid. covcnaut with the said C. D., his executors and 

administrators, that if the said sum of £ or 

any part thereof shall remain unpaid after the 

said day of , he the said A. B., his 

heirs, executors or administrators, will, so long as 
the same sum, or any part thereof, shall remain 
unpaid, pay to the said C. D., his executors, 
administrators or assigns, interest for the said 

sum of £ , or so much thereof as shalL for the 

time being remain unpaid, at the rate of £ 

per cent, per annum, by equal halt-yearly pay- 
ments, on the day of , and the 

day of , without any deduction except 

Power of income tax. And it is hereby provided and 
declared that it shall be lawful for the said C. D., 
his executors, administrators or assigns, at any 

time or times after the said day of 

next, without any furtiier consent on the paxt of 
the said A. B., his heirs or assigns, to seU the said 
premises hereinbefore expressed to be hereby ap- 
pointed and granted and hereinbefore covenanted 
to be surrendered respectively, or any part or 
parts thereof, either together or in parcels, and 
either by public auction or private contract, 
with power upon any such sale to make any 
stipulations as to title or evidence, or com- 
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menoement of title or otherwise, which the 
said C. D., his executors, administrators or 
assigns, shall deem proper; And also with 
power to buy in or rescind or vary any contract 
for sale, and to resell without being responsible 
for any loss occasioned thereby; And for the 
purposes aforesaid, or any of them, to execute and 
do all such assurances and things as he or they 
shall think fit. And it is hereby agreed and de- 
clared that upon any sale under, the power of sale 
hereinbefore contained by the executors or admi- 
nistrators of the said C. D., or by any other person 
or persons who may not be seised of the legal 
estate in the premises sold, the heirs of the saidA. B., 
or any other person or persons in whom the legal 
estate in the same premises shall be vested, shall 
make such assurances of the same for the purpose 
of carrying the sale thereof into effect as the 
person or persons by whom the sale shall be made 
shall direct: Provided always, and it is hereby Power of 
agreed and declared, that the said C. D., his exe- be exercised 

. T » » . . . 1 11 1 I nntildefault 

cutors, administrators or assigns, shall not execute and on 
the power of sale hereinbefore contained unless 
and until default shall have been made in pay- 
ment at the time hereinbefore appointed for pay- 
ment thereof of some principal money or interest, 
the payment whereof is intended to be hereby 
secured, and he or they shall have given a notice 
in writing to the said A. B., his heirs, executors, 
administrators or assigns, to pay oS the moneys 
for the time being owing on the security of these 
presents, or left a notice in writing to that eflEect 
at or upon some part of the said premises herein- 
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before expressed to be hereby appointed and 
granted and hereinbefore coyenanted to be sur- 
rendered, and default shall have been made in 
payment of the whole or part of such moneys for 
six calendar months from the time of giving or 
leaving such notice, or unless and until the whole 
or some part of some half-yearly payment of 
interest which shall become due on the security of 
these presents shall have become in arrear for 
three calendar nK)nths ; and every such notice as 
aforesaid phall be sufficient, though not addressed 
to any person or persons by name or designation, 
and notwithstanding the person or any of the 
persons affected thereby may be unborn, unascer- 
Purchaser taiued or Under disability : Provided also and it 
to mquire ifl hereby agreed and declared that upon any sale 
^ereiB ^y purporting to be made in pursuance of the afore- 
said power in that behalf, the purchaser or pur- 
chasers shall not be bound to see or inquire 
whether either of the cases mentioned in the clause 
or provision lastly hereinbefore contained has 
happened, or whether any default has been made 
in payment of any principal money or interest 
intended to be hereby secured at the time herein- 
before appointed for payment thereof, or whether 
any money remains on the security of these pre- 
sents, or as to the necessity or expediency of the 
stipulations subject to which such sale shall have 
been made or otherwise as to the propriety or 
regularity of such sale; And notwithstanding 
any impropriety or irregularity whatsoever in any 
such sale, the same shall, as far as regards the 
safety and protection of the purchaser or pur- 
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chasers, be deemed to be within the aforesaid 
power in that behalf and be valid and effectual 
accordingly, And liie remedy of the said A. B., 
his heirs or assigns, in respect of any breach of 
the clause or provision lastly hereinbefore con- 
tained, or of any impropriety or irregularity what- 
soever in any such sale, shall be in damages only. 

And ft is hereby also agreed and declared, Hoitgagee's 

that upon any such sale as aforesaid the receipt of begood 

Ty^i. •• discharges. 

the said C. D., his executors, administrators or 
assigns, for the puichase-money of the premises 
sold shall effectually discharge the purchaser or 
purchasers therefrom and from being concerned 
to see to the appUcation or being answerable for 
any loss or misapplication thereof. And it is ^^^^J, 
hereby further agreed and declared, that the p^^^e- 
said C. D., his executors, administrators or assigns, "^**^®y- 
shall by and out of the moneys which shall arise 
from any such sale as aforesaid in the first place re- 
imburse himself or themselves, or pay or discharge 
all the costs and expenses incurred in or about such 
sale or otherwise in respect of the premises, and in 
the next place, apply such moneys in or towards 
satisfaction of the moneys for the time being owing 
on the security of these presents, and then pay the 
surplus (if any) of the said moneys which shall 
arise from such sale unto the said A. B., his heirs 
or assigns. And it is hereby also agreed and 
declared, that the aforesaid power of sale may be 
exercised by any person or persons who for the 
time being shall be entitled to receive and give a 
discharge for the moneys owing on the security of 
these presents. Provided also, and it is hereby Mortgagee 
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Accounts. 



agreed and declared that the said C. D., his 
executors, administrators or assigns shall not be 
answerable or accountable for any involuntary 
losses which may happen in or about the exercise 
or execution of the aforesaid power and trusts, or 
any of them. And the said A. B. doth hereby 
for himself, his heirs, executors and administrators 
covenant with the said C. D., his heirs, executors^ 
administrators and assigns, that he the said A. B. 
now hath power to surrender all and singular the 
said premises hereinbefore covenanted to be sur- 
rendered. To the use of the said 0. D., his heirs 
and assigns, according to the custom of the said 
manor. And also that if default shall be made 
in payment of the said simi of £ , or the in- 

(b) ** It is not very usnal to insert a power of entry in 
mortgages, probably because a mortgagee can seldom be 
recommended to take possession." Hayes, 402. 

A mortgagee usually relies on his power of sale. If he 
enters and takes possession he will have to account for rents 
and profits, and will be responsible for gross negHgence. He 
will be allowed to repair and manage the property as a prudent 
owner would do. Fisher, 494 ; Eughes v. Williams^ 12 Ves. 493. 
He is entitled to necessary repairs as ^^just allowances.*^ Tipton 
Oreen Colliery Co, v. Tipton Moat Colliery Co,, 47 L. J., Ch. 162. 
He cannot grant a lease binding on the mortgagor if he after- 
wards redeem. See ante, p. 53. He may enter on part only. 
As to opening and working mines, see Thomeyeroft v. Crockett^ 
16 Sim. 446 ; Millett y. Bavey, 31 Bea. 470. 

An account between mortgagor and mortgagee with annual 
rests will not be directed unless no interest was in arrear when 
the mortgagee took possession, as a mortgagee is not bound to 
receive his money in driblets. Nelson y. Booth, 3 De Or, & J^ 
119. As to leaseholds see Fateh v. JFild, 30 Bea. 99. 

It should be remembered that copyholds cannot, in the ab- 
sence of custom, be leased for a longer period than one year 
without the licence of the lord. 
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terest thereof for the same or any part thereof 

respectively, on the said day of next, 

it shall be lawful for the said 0. D., his heirs and 
assigns, to enter into and upon all and singular 
the same premises and the same thenceforth to 
hold and enjoy, and to receive and distrain 
for the rents and profits thereof, and to manage 
the same as if absolute owner thereof, without 
any lawful interruption or disturbaaoe by the 
said A. B., his heirs or assigns, or any other 
person, and that free and discharged from or 
otherwise by the said A. B., his heirs, exe- 
cutors and administrators, sufficiently indemnified 
against all estates, incumbrances, claims, and de- 
mands whatsoever other than the rents, payments, 
suits, and services due, and of right accustomed in 
respect of the said premises hereinbefore cove- 
nanted to be surrendered, And further that he am for 

' ^ further 

the said A. B. and his heirs, and every person assuiaaoe. 
h.*g or lawhUy » ^j^fUjr cUiiJ ^y 
estate, right, title, and interest in or to the said 
premises hereinbefore expressed to be hereby 
covenanted to be surrendered, or any of them, 
will at all times (at the cost until foreclosure or 
sale of the said A. B., his heirs, executors, or ad- 
ministrators, and afterwards of the person or per- 
sons requiring the same) execute and do every 
such lawful assurance and thing for the further or 

By 36 & 37 Vict. c. 66 (Judicature Act, 1873), a. 26, a mort- jndicatuxe 

gagor entitled to possession may sue in his own name. -^^' 

A mortgagor is barred, by the Heal Property Limitation Act Statute of 

(37 & 38 Vict. 0. 67), at the end of twelve years from the time the I'*""***'®"^* 
mortgagee took possession, or from last written acknowledg- 
ment, of right to redeem. (Came into operation 1st Jan. , 1879.) 

A. — M. F 



66 



MORTGAGES. 



Ck>Teiuuit8 
toinrare. 



Power of 
i^ttomey. 



more perfectly assuring all or any of the said pre- 
mises hereinbefore expressed to be hereby cove- 
nanted to be surrendered, To the use of the said 
G. D., his heirs and assigns, and in maoner afore- 
said as by him or them shall be reasonably 
required. And lastly, that he the said A. B., 
his heirs, executors, administrators, or assigns will, 
during the continuance of the present security, 
keep the said [messuages and buildings'] herein- 
before covenanted to be surrendered insured 
against loss or damage by fire in a simi equal to 
the full value thereof at the least, and will 
punctually pay all premiums and sums of money 
necessary for such purpose, and will at any time 
on demand produce to the said C. D., his execu- 
tors, administrators, or assigns the policies of such 
insurance, and the receipt for every such payment. 
And also, that if default shall be made in keeping 
the said premises so insured, it shall be lawful for 
the said G. D., his heirs, executors, administrators, 
or assigns, to insure and keep insured the said pre- 
mises in any simi not exceeding the full value 
thereof, and that the said A. B., his heirs, executors, 
administrators, or assigns will repay to the said 
G. D., his executors, administrators, or assigns, 
every simi of money expended for that purpose by 
him or them, with interest thereon at the rate afore- 
said from the time of the same respectively having 
been so expended, and that until such repayment 
the same shall be a charge upon the said premises 
hereinbefore covenanted to be surrendered (c). And 

(c) If necessary, extend this covenant to rebuilding in case 
of fire. Bee ante, p. 27* 
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the said A. B. doth hereby irrevocably nominate, 
constitute, and appoint the said 0. D., his executors 
and adniinistrators, the true and lawful attorney 
and attorneys of him the said A. B., for hiTn and 
in his name and on his behalf at any time after 

the said day of next, in case default 

shall then be made in payment of the said sum of 

£ , or the interest thereof, or any part of the 

same respectively, to surrender at any court to be 

holden for the said manor of , or out of court, 

into the hands of the lord or lords of the said manor, 
by the hands and acceptance of the steward or de- 
puty-steward, or otherwise according to the custom 
of the said manor, the hereditaments and premises 
hereinbefore covenanted to be surrendered, or any 
of them, or any part thereof, with the appur- 
tenances, to the use of any person or persons who 
shall become the purchaser or purchasers of the 
same respectively under the power of sale herein- 
before contained, or to whom the said 0. D., his 
executors, administrators, or assigns may have 
tamsferred, or may desire, to transfer, the said 

mortgage-debt or sum of £ , or such part 

thereof as may for the time being remain impaid, 
and the heirs and assigns of such person or per- 
sons, and also for the said A. B„ and in his name 
and on his behalf to do, perform, and execute all 
such acts, deeds, assurances, and things as shall be 
necessary or expedient in and about or relating to 
the completing of any such sale or transfer as afore- 
said, and the surrender and assurance of the here- 
ditaments and premises hereinbefore covenanted to 
be surrendered, or any of them or any part thereof, 

f2 
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as fully and efEectually, to all intents and pur- 
poses, as the said A. B. could or might do if per- 
sonally present; and for all or any of the purposes 
aforesaid from time to time to appoint a substitute 
or substitutes, with power to exercise all or any of 
the powers aforesaid, the said A. B. hereby agree- 
ing to ratify and confirm all and whatsoever his 
said attorney or attorneys shall lawfully do, or 
cause to be done, or purport to do, under or by 
virtue of these presents (d). In wrrNBSS, &o. 

(d) This form of power of attorney is reoommended hy 
Mr. Bouse. 



J 



MORTGAGES. 69 



V. 

The Surrender. 

The Manor \ Bb IT EEMEMBBEED that on 

of ) the day of , 18 — , A. B., 

of, &o. [mortgagor]^ one of the copyhold or cus- 
tomary tenants of the said manor, came before 
me, E. F., steward of the said manor and of the 
courts thereof, and in pursuance of his covenants 
•for that purpose contained in a certain indenture 
dated the day of , 18 — , and made be- 
tween the said A. B. of the one part, and C. D. 

of [mortgagee] of the other part, and in 

consideration of the sum of £ to the said 

A. B. then paid by the said C. D., did out of 
court surrender into the hands of the lord of the 
said manor. All &c. [parcels from court roll] To the 
use of the said C. D., his heirs and assigns. To 
HOLD by copy of court roll at the will of the lord 
and according to the custom of the said manor at 
the rents and services therefor due and of right 
accustomed, subject nevertheless to and upon 
this express condition that if the said A. B., his 
heirs, executors, administrators, or assigns shall 
pay unto the said 0. D., his executors, admi- 
nistrators, or assigns the sum of £ sterling 

on the day of next with interest at 

the rate of £ per cent, per annum, to be 

computed from the day of , 187 — 

clear of all taxes and other deductions whatsoever, 
then this surrender is to be void and of no effect, 
otherwise to remain in full force and virtue. 
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VI. 

Mortgage of Freeholds to a Building 

Society. • 

This INDENTUEE, made the day of 

18 — , between a. B., of &c., who and 

whose heirs, executors, administrators and assigns 
are hereinafter included in and designated by the 
word "mortgagor," of the one part, and the 
Building Society, established at , in the 



county of 



and duly incorporated under 



"The Bmlding Societies Act, 1874" (a), which 
society, and where requisite their assigns, axe here- 
inafter included in and designated by the words 
"the said society" whenever hereinafter occur- 
ring, of the other part. Whereas the said mort- 
gagor is possessed of or entitled to the premises 
hereinafter described for an estate of inheritance 

(«) See 37 & 38 Vict. c. 42, "The Building Societies Act, 
1874." 

Sect. 41 provides that mortgages are liable to stamp dnty. 

The chief object of building societies is to enable members to 
raise money by means of subscription of their members for the 
purpose of building or purchasing houses and real and lease- 
hold estate. 

A receipt indorsed on the mortgage is sufficient evidence of 
the discharge of the debt without reconveyance. See form of 
receipt, post, p. 76. 

. Where a mortgagor is seised to uses to bar dower, the 
receipt relimits the estate to the same uses. Flowden v. Spde, 
2 D. M. & G. 684. See also Fease v. Jackson, L. B., 3 Gh. 576. 
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in fee simple, and being a member of the said 
society he has applied to the directors of the said 

society to advance him the sum of £ y which 

the J have agreed to do out of the funds of the said 
society on having the same, with premium and 
interest thereon, secured as hereinafter appearing. 
Now THIS Indenture witnesseth, that in con- Tertatom. 

sideration of £ sterling by the said society to 

the said mortgagor now paid out of the funds of 
the said society, the receipt whereof is hereby ac- 
knowledged. He the said mortgagor Doth hereby 
grant and convey unto the said society Axl [^parr Paicda. 
cels]y and all other the premises comprised in an 

indenture of conveyance, bearing date the 

day of , 13 — , and made between C. D., of &c. 

[vendofjy of the one part, and the said A. B. [^pur- 
chaser]^ of the other part, Together with all docu- 
ments of title relating to the said premises. To 
HOLD the same, together with all fixtures in 
and about the said premises belonging to the 
said mortgagor, unto the said society for ever, i^damtion 
Nevertheless upon trust to secure the re- 
payment of the said sum of £ , with pre- 
mium and interest thereon, by payments 

of £ each, the first of such payments to be 

made on the first day in next, and the last on 

the first day in , 18 — . And also to secure tosecnw 

the repayment, with interest, of every further sum ^J^^^' 
of money which may hereafter be advanced to the advanoeo. 
said mortgagor, and which shall by any memoran- 
dum or memoranda in writing, signed by the said 
mortgagor, be acknowledged to have been received 
by him out of the said funds, to be repaid in the 
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manner to be mentioned in Buch memorandum or 
memoranda respectivelj, and the due payment of 
aU insurance preminmB, additional payments for 
arrears, and other moneys to be payable by the 
said mortgagor by virtue hereof, and for these pur- 
Powers of poses(6), IJpoN TEUST in caso the said mortgagor 

default, &o. shall uogleot or fail to make the repayments 

in full for three consecutiye months, or in case of 
any other breach of any of the covenants herein- 
after contained, Or in case of his being adjudged 
bankrupt, or making or instituting proceedings 
for an arrangement or composition with his credi- 
tors, Then that it shall be lawful for the said 
society, or any person or persons authorized by 
them, at any time or times hereafter into the said 
premises, or any part thereof in the name of the 
whole, to enter and thereout to expel the said 
mortgagor and all tenants and occupiers thereof, 
and distress, Or by distress in the same manner in every re- 
or receipt of spcct as in the casc of a common demise, Or by 
the receipt of the rents of the said premises, to 
raise the money which may for the time being be 
owing, and may from time to time become due 
and owing on this security, with Hberty to charge 
the usual commission for collecting the rents and 
otherwise managing the estate, notwithstanding 
the employment for that purpose of one of the 
salaried officers or clerks of the said society, such 

Fines, (b) To entitle a mortgagor to redeem he most pay the reason- 

able fines imposed by the society. Farker v. Butcher, L. B., 
3 Eq. 762. 

And see as to dispntes, Zord v. Mulkem, 47 L. J., Ch. (App.) 
228. 

And as to fines, Lovejoy v. Mulkem, 46 L. J., Ch. (App.) 630. 
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oommifislon to be oharged in addition to costs out 
of pocket and payments incnired and made in re- 
lation thereto, Or in lieu thereof or in addition and to 
thereto it shall be lawful for the said society, with- demise or* 
• out any notice to or further consent or concurrence 
on the part of the said mortgagor, to mortgage or 
demise the said premises, or to sell and absolutely 
dispose of the same, either together or in lots, and 
either by public auction or private contract, and 
under any conditions and stipulations which may be 

thought proper. And it is hereby declared that Declaration 

the said society shall stand possessed of the moneys ojg ^ 
to arise by all or any of the means aforesaid, to pay money. 

remaining unpaid shall be considered as actually 
due, and any insurance prexniums, and moneys paid 
for repairs or otherwise in respect of the said pre- 
mises, with interest thereon after the rate charged 
on the principal sum hereby secured, and other 
moneys, and also the said commission, expenses out 
of pocket, and payments and all costs whatsoever 
incurred by the said society in the execution of 
the trusts hereof, and to pay the ultimate residue, 
if any, to the party entitled thereto: Provided 
ALSO that the trusts, powers aoid authorities herein 
conferred may be exercised by any society or 
person or persons who for the time being shall be 
entitled to receive and give discharges for the 
moneys owing on this security. And also that Sodety^s 
the receipts of the said society, or other society, be good 
person, or persons as last aforesaid, for any moneys 
payable imder or by virtue of these presents, shall 
be effectual discharges for the same, and that no 
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purchaser shall be in anywise ooncezned to inquixid 
whether any default has been made in payment of 
any moneys hereby secured, or whether any money 
remains owing on the said security, nor as to the 
propriety or regularity of any sale, and notwith- 
standing any irregularity or impropriety or notice 
thereof, or of any other matter or thing, to any 
purchaser, the same shall, so far as regards the pur- 
chaser, be valid and effectual. And also that tbe 
said society shall not be answerable for any in- 
voluntary losses which may happen in or about the 
execution or intended execution of any of the 
trusts or powers herein contained: Provided 
ALWAYS that nothing herein contained shall in 
anywise prejudice or prevent a foreclosure by the 
said society of the said hereby mortgaged premises, 
any rule of equity to the contrary notwithstanding, 
corenants And the Said mortffaffor hereby covenants with the 

bythemort- . 

M|ortopay gaid socicty, that he will pay the moneys hereby 

xniums, sccurcd in the manner and at the times herein- 
before provided, and also in addition (in respect of 
any of the said payments hereby secured which. 

andinte- shall at any time be in arrear) a sum equal to 4:d. 
for every £1 sterling or fraction thereof during 
ea^h and every month or fraction of a month for 

and to con- which such arrears shall continue unpaid, And 

form to the 

ruieaof the ALSO Will couform to all and every the rules of the 

society^ 

and repay said socicty, And ALSO repay the said society any 

premimns i*iii i ii« • 

forinsur- moueys which they may have expended m paying 

ance, rateSf . « . • m n _e 

and other any premium for msurance against nre, or tor 
payments, p^pg^ qj, otherwise in respect of the said premises 

by reason of any default or neglect of the said 
mortgagor or otherwise, And also all rates and 
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taxes chargeable and to beoome ohargeable in 
respect of the said premises, or which are or shall 
be allowed to the tenants thereof, and save hcum- 
less the said sodeiy therefrom respectively, and 
from all damage whatsoever in relation thereto 
respectively. And that he has good right to and for 
convey the said premises as aforesaid, And that the 
same shall be enjoyed accordiagly without any 
manner of disturbance by any person whomsoever, 
and that free from all estates and incumbrances 
whatsoever. And that he and every person and for 
claiming any interest in the said premises shall, aamuwoe. 
when requested, at his expense prior to any dispo- 
sition thereof imder the aforesaid trusts, and after- 
wards at the expense of the party requiring the 
same, execute every act necessary for better assur- 
ing all or any part of his estate and interest in the 
said premises to the said society. In witness, &c. 



Beoeipt fob Monies to be inbobsed on a Mobtoaoe to a 

Building Society. 

The BuTLBiNa Societt hereby acknowledges to have Form of 

receiyed aU moneys intended to be secured by the within [or "^^'P** 

above] written Deed. In Witness whereof the Seal of the 

Society is hereto af&xed this day of , 18 — , by order 

of the Board of Directors [or Committee of Management'] in 

presence of 

A. B., Secretary [or Manager], 

[Other Witnesses^ if any, required by the 

rules of the Society.] 
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VII. 

Mortgage to a Building Society o/^ Leaseholds 

by Assignment {a). 

This INDENTUEE made the day 

Parties. of , 18 — J BETWEEN A. B., of &C., who 

and whose heirs, executors, administrators, and 
assigns are hereinafter included in and designated 
by the word " mortgagor," of the one part, and 

the Building Society, established at , in 

the coimty of , and duly incorporated under 

"The Buflding Societies Act, 1874," which 
society, and where requisite their assigns, are 
hereinafter included and designated by the words 
" the said society" whenever hereinafter occurring, 
of the other part. Whereas the said mortgagor 
is possessed of or entitled to the premises herein- 
after described for the residue of the term granted 
by the lease hereinafter mentioned, and being a 
member of the said society has applied to the 
directors of the said society to advance him the 

sum of £ , which they have agreed to do out 

of the funds of the said society on having the same, 
with premium and interest thereon, secured as 
Tertatnm. hereinafter appearing. Now this Indenture 
WITNESSETH, that in consideration of £ ster- 
ling by the said society to the said mortgagor now 
paid out of the funds of the said society, the re- 
ceipt whereof is hereby acknowledged. He the said 

(a) See ante, p. 43, as to a mortgage of leaseholds. 



Recital of 
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mortgagor Doth hereby assign unto the said Aflaigmaent 
society, All [^parcekt] and all other the pre- paroeLs. 
mises comprised in an indenture of lease bearing 
date the day of , 18 — , and made be- 
tween C. D., of &c. [original lessor], of the one 
part, and the said A. B. [original lessee], of the 

other part, and thereby demised from the day 

of , 18 — , for the term of years, at the 

yearly rent of £ , and subject to the lessee's cove- 
nants therein contained, Together with all docu- 
ments of title relating to the said premises, To hold 
the same, together with all fixtures in and about 
th*v said premises belonging to the said mort- 
gags||^ unto the said society for the residue of 

the said term of by the said lease granted, 

Nevertheless upon trust to secure the re- Declaration 

payment of the said sum of £ , with pre- ti^^ 

mium and interest thereon by payments SSk^ 

of £ each, to be made on the first day 

of ^ and on first day of in every year, 

for the term of years, the first of such pay- 
ments to be made on the first day in next, 

and the last on the first day in , 18 — . And and further 

ALSO to secure the repayment, with interest, of 
every further sum of money which may hereafter 
be advanced to the said mortgagor, and which 
shall by any memorandum or memoranda in 
writing, signed by the said mortgagor, be acknow- 
ledged to have been received by him out of the 
said funds, to be repaid in the manner to be. 
mentioned in such memorandum or memoranda 
respectively, and the due payment of all insurance 
premiums, additional payments for aorears, aud 
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other moneys to be payable by the said mortgagor 
by Trirtoe hereof, and for these purposes, TTpok 
TEUST in case the said mortgagor should neglect 
or fail to make his repayments in foil for three 
consecotiye months, or in case of any other breach 
of any of the covenants hereinafter or in the afore* 

^mn^ said lease contained. Or in case of his being 
adjudged bankrupt, or maldng or instituti^ 
ceedings for an arrangement or composition with 
his creditors, then that it shall be lawful for 
the said society, or any person or persons autho- 
rized by them, at any time or times hereafter into 
the said premises, or any part thereof in the name 
of the whole, to enter and thereout to expel the 
said mortgagor and all tenants and occupiers 
thereof. Or by distress in the same manner in 
erery respect as in the case of a common demise, 

nedptof Or by the receipt of the rents of the said premises, 

defaoit. to raise the money which may for the time being 
be owing, and may from time to time become due 
and owing on this security, with liberty to charge 
the usual commission for collecting the rents and 
otherwise managing the estate, notwithstanding 
the employment for that purpose of one of the 
salaried officers or clerks of the said society, such 
commission to be charged in addition to expenses 
out of pocket and payments incurred and 

Ptowerof made in relation thereto. Or in lieu thereof 
or in addition thereto it shall be lawful for the 
said society, without any notice to or further con- 
sent or concuiienee on the part of the said mort- 
gagor, to mortgage or demise the said premises, or 
to sell and absolutely dispose of the same, either 
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together or in lots, and either by public auotion or 
jttivate contraot, and under any conditions and 
BtipnlationB which may be thought proper. And ^J^Sf *? 

IT IS HEREBF DECLARED that the Said society shall thepuichaa© 

•^ money. 

stand possessed of the moneys to arise by all or any 
of the means aforesaid, to pay and satisfy the said 
payments, aU of whkh then remaini^ unpaid 
shall be considered as actually due, and any in- 
surance premiums, and moneys paid for rent or 
for repairs or otherwise in respect of the said pre- 
mises, with interest thereon after the rate charged 
on ihe principal sum hereby secured and the other 
moneys, and also the said commission, expenses out 
of pocket, and payments and all costs whatsoever 
incurred by the said society in the execution of the 
toasts hereof, and to pay the nltimate residue (if 
any) to the party entitled thereto : Provided also 

I that the trusts, powers and authorities herein con- 

ferred may be exercised by any society or person 
or persons who for the time being shall be entitled 
to receive and give discharges for the money owing - 

, on this security. And also that the receipts of the society's 

, , _ , receipts to 

I said society, or other society, person, or persons as ^^^^ 

last aforesaid, for any moneys payable under or by 
virtue of these presents, shall be effectual dis- 
charges for the same, and that no purchaser shall 
be in anywise concerned to inquire whether any 
defiault has been made in payment of any moneys 
hereby secured, or whether any moneys remain 
owing on the said security, nor as to the propriety 
or regularity of any sale, and notwithstanding any 
irregtdarity or impropriety or notice thereof, or of 
any other matter or thing, to any purchaser, the 
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Covenants 
by niOTt- 
)rto 



te pay- 
ments and 
fines, 



andtoper- 
f oim cove- 
nantsin 
original 
lease, 



and to pay 
premiTuus, 



and rates 
and taxes, 



and for 
title, 



same shaU, so far as regards the purchaser, be valid 
and effectual. And also that the said society shall 
not be answerable for any involuntary losses which 
may happen in or about the execution or intended 
execution of any of the trusts or powers herein 
contained : Provided always that nothing herein 
contained shall in anywise prejudice or prevent a 
foreclosure by the said society of the said hereby 
mortgaged premises, any rule of equity to the con- 
toiy notwithstanding. Akd the eaid mortgagor 
hereby covenants with the said society that he will 
pay the moneys hereby secured in the manner and 
at the times hereinbefore provided, and also an 
addition in reqject of any of the said payments 
hereby secured which shaU at any time be in arrear, 
equal to 4c?. for every £1 sterling or fraction 
thereof during eaoh and every month or fraction 
of a month for which such arrears shall continue 
unpaid. And also will conform to all and every the 
rules of the said society. And also pay and per- 
form the rent and covenants reserved by and 
contained in the hereinbefore recited lease, and 
repay the said society any money which they may 
have expended in paying any rent or premium for 
insurance against fire, or for repairs, or otherwise 
in respect of the said premises by reason of any 
defautt or neglect of L said mortgagor or any 
otherwise. And also all xates and taxes chargeable 
and to become chargeable in respect of the said 
premises, or which are or shall be allowed to the 
tenant thereof, and save harmless the said society 
therefrom respectively, and from all damage what- 
soever in relation thereto respectively. And that 
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he has good right to assign the said premises as 
aforesaid, and that the same shall be enjoyed ac- 
cordingly without any manner of disturbance by 
any person or persons whomsoever, and that free 
from all estates and incumbrances whatsoever. 
And that the said mortgagor, and every person J^^ 
claiming any interest in the said premises, shall, "sunmoe. 
when requested, at his or their expense prior to 
any disposition thereof under the aforesaid trusto, 
and afterwards at the expense of the party re- 
quiring the same, execute every act necessary for 
better assuring all or any part of his or their estate 
and interest in the said premises to the said society. 
In witness, &c. (J). 

{b) See ante, p. 75, for form of reoeipt on discharge of the 
loan. 



A. — M. G 
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Bedtalof 



]biqTurie8 to 
be made. 

Notice. 



Astomott- 
gagpesof r&- 
yersionary 
interegts. 



vin. 

Mortgage of a Eeversionary Legacy (a). 

This INDENTUEE made the day of 

, 18 — , between a. B., of ^ in the 

county of \mortgagor\ of the one part, 

and 0. D., of , in the county of 

\mortgagee\^ of the other part. Whereas 

X. T., late of , in the county of , 

deceased, by his will dated the 

, 18 — , and proved in the — 

the Court of Probate on the 



day of 

- Registry of 
day of , 



Distringas. 



Stop order. 



(a) It should be ascertained before making the advance that 
the trust funds are invested according to the terms of the will. 

Notice should be given at once of the charge to the execu- 
tors. (See form, post, Part IV.) 

Mortgages of reversions were formerly liable to the same 
roles with regard to undervalue as sales of such interests 
{Tottenham v. Green, 32 L. J., Oh. 201); but by 31 & 32 
Vict. c. 4, honA fde purchases and mortgages of reversionary 
interests will not be set aside merely on the ground of under- 
value ; but the Court will relieve in the case of unconscion- 
able bargains. {Miller v. Cork, L. R., 10 Eq. 641.) 

In the case of a reversionary interest in Gfovemment stock 
being mortgaged it is usual to put a distringas on the fund. 
(See Dan. Ch. P. 1642; Se Cross, 1 Dr. & Sm. 680.) By this 
the mortgagee will obtain eight days' notice of any applica- 
tion to transfer the fund, in which time an injunction to 
prevent the transfer can be obtained. As to priority, see Mty v. 
Bridges, 2 Y. 0. 0. 486 ; and see post, Part III. 

If the fund is in Court a stop order should be obtained 
and served on the Paymaster -General. The stop order gives 
priority. See Swayney, Swayne, 11 Bea. 463; Lystery, Tidd, 
L. R., 4 Eq. 462. 



MORTGAGES. 83 

18 — ^ by tiie executors therein named, bequeathed 

unto E. F., of , in the county of , and 

Q". H., of y in the county of , the sum 

of £ sterling, Upon trust to invest the same 

in the government stocks or funds, and to pay the 
income thereof unto F. Q., the said testator's 
"widow, during her natural life, and at her decease 

to pay and transfer the said sum of £ sterling, 

and the stocks, funds and securities upon which the 
same should be invested, unto the said A. B., his 
executors, administrators and assigns, for his and 
their absolute use and benefit; And whereas That p. q. 
the said P. Q. is still living ; And whereas the ifvlne, and 
said legacy has been duly invested by the said is^uipki-^ 
E. F. and G. H. in £3 per cent. Consolidated 
Bank Annuities, and is now standing in their 
names in the books of the Governor and Company 
of the Bank of England ; And whereas the said Agreement 
0. D. has agreed to lend the said A. B. the sum ^"^^ ^^^' 

of £ on the security of his said legacy, on 

having the repayment thereof with interest secured 

to him in maoLaeVhereinafter expressed. Now this ^^, 

Indenture witnesseth that in consideration of 

£ sterling paid by the said C. D. to the said 

A. B. on the execution hereof, the receipt whereof Beceipt. 
the said A. B. doth acknowledge, and therefrom 
doth release the said C. D., his heirs, executors, ad- 
ministrators and assigns. He the said A. B. Doth Assignment 
assign unto the said C. D., his executors, adminis- °' ®^*^' 
trators and assigns, all that the legacy or sum of 

£ so bequeathed to him the said A. B. in 

and by the hereinbefore recited will of the said 
X. Y. as aforesaid, and all sum and sums of money 

g2 
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to become due and payable in respect of the same 
legacy, and all stocks, funds and securities in or 
upon which the said legacy, sum and sums of 
money, or any of them, shall for the time being 
Habendum, be invested, To HAVE and receive the said legacy, 
sum and sums of money and other the premises 
hereby assigned unto the said 0. D., his executors, 
administrators and assigns, for his and their own 
use absolutely, subject, nevertheless, to the life 
interest of the said P. Q. in the said legacy 
or sum of £— , and tiie interest, dividends, 
and annual income thereof, and subject also to 
the proviso next hereinafter contained : Provided 
ALWAYS, that if the said A. B., his executors, 

administrators or assigns, shall on the day 

of next pay to the said 0. D., his executors, 



Proviso for 
redemption. 



Power of 
sale. 



administrators or assigns, the sum of £ 

sterling, with interest for the same at the rate 
of £5 per cent, per annimi without deduction, 
then these presents shall be void; but in case 
default shall be made in payment of the said 
principal sum and interest or any part thereof on 

the said day of next, it shall be lawful 

for the said 0. D., his executors, administrators 
or assigns, without any further consent of the 
said A. B., his executors or administrators, to sell 

the said legacy or sum of £ and premises 

hereby assigned by public auction or private con- 
tract, and subject to such conditions as he or they 
shall think proper, with liberty to buy in the 
same at any auction or auctions if it shall be 
deemed expedient to do so, and vary the terms of, 
and rescind any contract for sale which may have 
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been entered into, and to assign and assure the 
same when sold unto the purchaser or purchasers 
thereof or as he or they shall direct : Provided also, 

AND IT IS HEREBY DECLARED, that the Said C. D., Not to be 

his executors, administrators or assigns, shall not ^thout 
execute the powers of sale hereinbefore contained 
until he or they shall have previously given to 
the said A. B., his executors, administrators or 
assigns, a notice in writing to the said A. B., his 
executors, administrators or assigns, to pay off the 
moneys for the time being owing on the security 
of these presents, and default shall have been made 

in such payment for calendar months after 

giving or leaving such notice, or until the whole 
or part of some half-yearly payment of interest 

shall have become in arrear for calendar 

months: And it is hereby declared that the Dedaration 

_ , , , of the trusts 

said 0. D., his executors, adnunistrators or assigns, ^ the pur- 
shall hold the moneys to arise from any such sale, money. 
upon trust first to retain and pay all the costs 
and charges attending such sale and otherwise 
incidental thereto and to the trusts of these pre- 
sents, and next to retain and pay to himself and 
themselves the said C. D., his executors, adminis- 
trators or assigns, the principal moneys and interest 
intended to be hereby secured which shall be then . 
due and owing to him and them, and to pay the 
surplus (if any) unto the said A. B., his executors, 
administrators or assims: And it is hereby Mortgagee's 
DECI.ARED that the receipt or receipts oi the said 5? grpod 

, discharges. 

C. D., his executors, administrators or assigns, for 
any sum or sums of money to be received by him 
or them imder or by virtue of these presents shall 
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Covenant to 
pay interest 
as long as 
principal 
unpaid, 



efEectuaUy discharge the person or persons paying 
the same from aU responS,iUty in respect of th! 
application thereof : And the said A. B., for him- 
self, his heirs, executors and administrators, doth 
hereby covenant with the said C. D., his executors, 
administrators and assigns, that he the said A. B., 
his heirs, executors, administrators or assigns, \nll 
pay unto the said C. D., his executors, adminis- 
trators or assigns, the sum of £ sterling, with 

interest thereon at the rate of £5 per cent, per 

annum, on the day of next : And that 

if the said sum of £ or any part thereof shall 

remain unpaid after the said day of next, 

he the said A. B., his heirs, executors or adminis- 
trators, will, so long as the same sum or any part 
thereof shall remain impaid, pay to the said 0. D., 
his executors, administrators or assigns, interest 

for the said sum of £ , or for so much thereof 

as shall for the time being remain unpaid, at 
the rate of £ — per cent, per annum, by half- 
yearly payments, on the day of and 

the day of in every year, without 

andfartiue; deduction: And FURTHER, that the legacy or 

simi of £ hereby assigned is now (subject 

as aforesaid) absolutely owing to the said A. B., 
according to the tenor and effect of the above 
recited will, and that no part thereof hath been 
received, released, assigned or incumbered (6) by 



As to 
equitieB 
affecting 
l^ades. 



(b) The assignee of a chose in action takes it subject to aU 
equities then affecting it {Dickson y. Swansea Sail, Co., L. R., 
4 Q. B. 48), and in the case of an executor assigning his legacy 
and subsequently committing a devastavit the legacy must make 
good the loss. Morris v. Hvre, I Y. 0. 0. 880. 
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the said A. B., and that he now hath absolute 
right to assign the same legacy, subject and in 
manner aforesaid, and will not at any time during ^®**<> ^^ 

, , '^, ^ receive the 

the continuance of this security receive or release ^®8**^i 
the said legacy, or the stocks, funds, or securities 
in or uponwMoh the same or any part thereof 
may for the time being be invested, nor do or 
suffer any thing whereby the said legacy, stocks, 
funds, securities and premises hereby assigned can 
or may be forfeited or incumbered, or whereby the 
said 0. D., his executors, administrators or assigns 
may be hindered or prevented from recovering 
the principal money and interest hereby secured, 
or any part thereof respectively. And moreover, J^^*^ 
that he the said A. B., his executors and adminis- assuwnoe. 
trators will, at all times hereafter, on the request 
of the said C. D., his executors, administrators or 
assigns (at the cost until the sale or foreclosure of 
the said A. B., his executors or administrators, 
and afterwards of the person requiring the same), 
execute and do every such further deed and thing 
for more effectually assigning the said legacy and 
premises hereinbefore assigned (subject as afore- 
said) unto the said C. D., his executors, adminis- 
trators and assigns, or for enabling or empowering 
him or them to recover and receive the moneys 
hereby assigned as by him or them shall be 
reasonably required (c). In witness, &o. 

. 

(c) If the legacy is only oontmgent on the life of the legatee As to 
or otherwise, the repayment must be secured by a policy of k^SH^ 
assurance, which must also be assigned to the mortgagee. See 
next page. See 8 & 9 Vict. o. 106, as to the assigpoment of 
executory interests. 
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rs. 

Mortgage of a Policy o/* Assurance (a). 
Parties. THIS INDENTUEE made the 



Recital of 
agreement 
for loaiii 



and of 
policy of 
assurance. 



day of 

18 — , between a. B., of &o. \rmrtgagor\ of 

the one part, and C. D., of &c. \mortgagee\^ of the 
other part; And whereas the said C. D. has 

agreed to lend the said A. B. the sum of £ 

on having the repayment thereof with interest 
secured to him in the manner hereinafter expressed. 
And whereas by a policy of assurance, dated the 

day of 18 — , and under the hands and 

seals of , of the directors of the life 

Assurance Company, and numbered , the sum 

of £ was assured to be paid to the executors, 

administrators or assigns of the said A. B. within 

calendar months after his decease, subject to 

the annual premium of £ — . And whereas the 



Notice, ««« 



Suicide of 
assured. 



{a) Notice shoiild at once be given to the office. See form, 
post, Part IV. 

By 30 & 31 Vict. c. 144, an assignee of a life policy can sue 
in his own name. 

A policy of assurance is valid in the hands of an assignee 
for value, notwithstanding the suicide of the assured when 
there is a clause in the policy that it shaU be void in such a 
case {Moore v. JFoolsey, 4 E. & B. 243), and even if the office is 
itself the mortgagee. White v. British Empire, L. K., 7 Eq. 
394. This applies also in the case of an equitable deposit of a 
policy. Jones v. Consolidated Investment Assurance Co., 26 Bea. 
266. 
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said A. B. has agreed to assign the said policy of Agro^nent 
assuranoe to the said 0. D. for securing the repay- poUcy. 

ment of the sum of £ and interest thereon 

as hereinafter mentioned. Now this Indbnturb TeBtatom. 
WITNESSETH tiiat in pursuance of the said agree- 
ment and in consideration of the sum of £ 

now paid to the said A. B. by the said 0. D. (the 
receipt whereof the said A. B. doth hereby ac- 
knowledge and from the same doth hereby release 
the said C. D.), He the said A. B. Doth hereby 
assign imto the said C. D., his executors, adminis- 
trators and assigns, All the said policy of assur- 
ance, dated the day of 18 — , herein- . 

before mentioned and numbered , and all the 

said sum of £ thereby assured, and all other 

moneys, benefits and advantages to be had, received 
or obtained under or by virtue of the said policy, To 
HAVE AND TO HOLD the Same imto the said C. D., 
his executors, administrators and assigns absolutely. 
And the said A. B. doth hereby for himself, his covenant to 
heirs, executors, administrators and assigns, cove- mimns. 
nant with the. said 0. D., his executors, adminis- 
trators and assigns. That so long as any money 
shall remain due on the security of these presents, 

he will pay or cause to be paid to the said 

life Assurance Company the annual premium of 
£ — payable on the said policy, within the time 
or times thereby limited and appointed, And 
will not do or suffer, or omit to do or suffer, any 
other act necessary to keep the said policy on 
foot, or whereby it may become void or voidable {b), 

{b) See Dormay v. Borrowdaile, 6 G. B., 380. 
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RroyiBofor PROVIDED ALWAYS, that if the Said A. B., his 
executors, administrators or assigns shall, on the 
day of 18 — , pay or cause to be paid to 



the said C. D., his heirs, executors, administrators^ 

or assigns, the said principal sum of £ , 

together with interest thereon at the rate of £ — 
per cent, per annum (such interest to be reduced 
to £ — per cent, per annum if the same be paid 
punctually on the day it becomes due, or within 
one month after that day), Then the said 0. D., 
his executors, administrators or assigns will, at the 
costs and charges of the said A. B., his executors, 
.administrators or assigns, re-assign to him or them 
the said policy of assurance hereinbefore assigned 
Covenant or exprcsscd so to be. And the said A. B. Doth 

for payment "^ , 

of principal hereby for himself, his heirs, executors and adminis- 
trators, covenant with the said C. D., his executors, 
administrators and assigns. That he will, on the 

said day of 18 — , pay to the said 0. D. 

or his executors, administrators or assigns, the said 

and interest, principal sum of £ , together with interest 

£— percent, thcrcon at the rate of £ — per cent, per anntun, 

payment. computcd from the date of these presents (to be 

reduced to £ — per cent, per annum if the same 

be paid punctually on the day it becomes due, or 

within one calendar month after that day), And 

if the said principal simi of £ be not paid on 

the said day of , 18 — , then that interest 

ihereon at the rate and subject to the condition 
aforesaid shall continue to be paid by him, his 
executors, admiuistrators and assigns, to the said 
C. D., his executors, administrators and assigns, 
by equal half-yearly payments, on the day 
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of and the day of in every year, 

until the said principal sum of £ shall be 

fully paid. And it is hereby provided and power of 
DECLARED that if the said A. B., his executors, 
administrators or assigns shall make default in 

payment of the said sum of £ j or in payment 

of the interest thereon, at the rate and time or 
times hereinbefore provided for the payment 
thereof, then it shall be lawful for the said C. D., 
his executors, administrators or assigns, at any time 
or times after such default, without any further 
consent on the part of the said A. B., his executors, 
administrators or assigns, to sell the said policy of 
assurance and premises hereinbefore expressed to 
be hereby assigned, either by public auction or 
private contract, with power upon any such sale 
to make any stipulations as to title or other- 
wise which the said C. D., his heirs, executors, 
administrators or assigns shall deem proper. 
And also with power to buy in, or rescind, or 
vary any such contract for sale, and to resell 
without being responsiblQ for any loss occasioned 
thereby, and for the purposes aforesaid or any of 
them to execute all such assignments and perform 
all such acts and things as he or they shall think 

fit (c). And n is hereby agreed and declared Mortgagee's 

that upon any such sale as aforesaid the receipt cia^ue. 
of the said C. D., or of his executors, administra- 
tors or assigns, for the purchase moneys of the 
premises sold, shall effectually discharge the pur- 

(e) If necessary, insert the proyiso that power of sale shaU 
not be exercised without notice. See ante, p. 22, omitting the 
words ** or left npon some part of the premises." 
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cliaser or purchasers therefrom and from being 
bound to see to the application thereof, or being 
answerable for the loss or misapplication thereof. 

Dedaration AnD IT IS HEREBY FURTHER AGREED AND DE- 

thepuicbase GLARED that out of the monejs to arise from any 
such sale as aforesaid, the said C. D., his executors, 
administrators and assigns, shall in the first place 
reimburse himself or themselves, or pay and dis- 
charge all the expenses incurred in or about such 
sale or otherwise in respect of the premises, and 
in the next place shall apply such moneys in satis- 
faction of the moneys which shall be due and 
owing for the time being on the security of these 
presents, and then pay the surplus (if any) of the 
said moneys unto the said A. B., his executors, 

Covenant by administrators or assigns. And the said A. B. 

forgood doth hereby for himself, his heirs, executors and 

right to . , •' . 

awign, administrators, further covenant with the said 0. D., 
his executors, administrators and assigns, that he 
hath now full power to assign the said policy of 
assurance and premises hereinbefore assigned, or 
expressed and intended so to be, to the said 0. D,, 
his heirs, executors, administrators and assigns. 

andfor And FURTHER, that the said A. B., his heirs, 

further ^ ^ ^ ' ^ ' 

aasuranoe. executoTS, administrators and assigns for the time 
being shall and will, upon the request of the said 
0. D., his heirs, executors, administrators and as- 
signs, do and execute, or cause to be done and 
executed, such acts, things and assurances, for the 
further and more effectually assuring the repay- 
ment of the said principal sum of £ , with in- 
terest as aforesaid, as shall gr may be reasonably 
required. In witness, &c. 
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X. 

Mortgage of an Equity of Eedemption (a). 

This INDENTUEE made the day of 



BETWEEN A. B., of &c. \mortgagor\ of the one Parties. 

(a) An equity of redemption may be dealt with as any other As to the 
property, and is subject to all the ordinary incidents of an JJ^^^q^ 
equitable estate, such as curtesy and dower. Ca%bom$ v. 
Searfe, 1 Atk. 606. By 4 & 6 Will. & M. c. 16, the equity of 
redemption is barred by mortgagor creating a second mortgage 
and giving no notice of the first. This does not apply to a 
mere deposit of deeds. Kennard v. Futvoye^ 2 Giff. 81. If the 
mortgage money is not paid at the time mentioned in the deed, 
the mortgagee is entitled to six months' notice, or six months' 
interest in lieu of notice. BartlettY. Franklin^ 36 L. J., Ch. 
671. See ante, p. 25. 

As a general rule, all persons may redeem who have an inte- who may 
rest in the property, such as assignees, trustees in bankruptcy, redeem, 
devisees, creditors, heirs-at-law, joint-tenants, lunatics' com- 
mittees, legatees, and the crown in cases of forfeiture for 
crime ; second mortgagees, remaindermen, or reversioners, 
tenants in common and in tail and for life. 

In a redemption suit the plaintiff must offer to pay what is 
due. Hughes v. Cook, 34 Beav. 407. He must al^o pay aU 
costs and just allowances due to the mortgagee. 

"Where there are two or more mortgages of difPerent pro- 
perties from the same mortgagor to the same mortgagee, the 
latter may require that all shall be redeemed at the same time. 
Fx parte Carter, Amb. 773 ; and see Beevor v. Litck, and Same 
y. Lawsoriy L. B., 4 Eq. 537. This rule applies to all mort- 
gages that have become united in the same person. 

The equity of redemption of real estate, in case of intestacy, Bevolutioii. 
descends to the heir-at-law, and the heir-at-law or devisee is 
not entitled to have the mortgage discharged out of the per- 
sonalty, unless a contrary intention is expressed by the mort- 
gagor. 17 & 18 Vict. c. 113, and 30 & 31 Vict. c. 69, extended Locke 
to leaseholds by 40 & 41 Vict. c. 34. By this latter act the King's Acts, 
term mortgage is extended to a lien for unpaid purchase 
money in case of intestacy. See the Acts, post, Part VIII. 

Notice should be given at once to the first mortgagee. See . 
form, post, Part IV. 
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Bedtalthat 
debt still 
owing; 



Testatum. 



ParoelB. 



Coveuanta 
for title; 



part, and C. D., of &c. [martgagee]^ of the other 

part. Whereas by an indenture dated the 

day of , 18 — , and made between the said A. B., 

of the one part, and E. F., of &c., of the other 
part, the said A. B., in consideration of the sum 

of £ paid to him by the said E. F., did grant 

the hereditaments hereinafter described and in- 
tended to be hereby granted, with their appurte- 
nances, imto and to the use of the said E. F., his 
heirs and assigns, subject to a proviso therein con- 
tained for the redemption of the premises upon 
payment by the said A. B., his heirs, executors, 
administrators or assigns, imto the said E. F., his 
executors, adnunistrators or assigns, of the sum of 

£ , with interest for the same after the rate of 

£ — per cent, per annum, on the day of — — 

then next. And whereas the said principal sum 

of £ still remains owing to the said E. F. 

upon the said recited security, with interest for 

the same from the day of last. And 

wherAs [recite agreement for loariy ante^ p, 16]. 
Now Tins Indenture witnesseth that in pur- 
suance of the said agreement, and in consideration, 
&c. the receipt, &c., the said A. B. doth hereby grant 
unto the said C. D., his heirs and assigns, Aix, &c. 
[jparceky <^c.], to hold the said piece of land, &c., 
unto and to the use of the said C. D., his heirs and 
assigns for ever, subject to the hereinbefore recited 
indenture, and to the principal sum and interest 
thereby secured as aforesaid, and subject also to 
the proviso for redemption hereinafter contained 
\_proviso for redemption, and covenant hy A. B. to 
pay principal and interest, supra, p. 17]. And the 
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said A. B. doth hereby for himself, his heirs, exe- 
cutors and administrators, covenant with the said 
C. D., his heirs and assigns, that the said A. B. 
now hath good right to grant the said heredita- 
ments and premises in manner and subject as 
aforesaid [And that if default shall be made in 

payment of the said sum of £ or tie interest 

thereof, or any part thereof, on the said day 

of next, the said C. D., his heirs or assigns, 

may at any time thereafter enter into and upon 
the said hereditaments and premises, and may 
thenceforth possess and enjoy the same and receive 
the rents and profits thereof without any lawful 
eviction, interruption, claim or demand from or by 
any person or persons whomsoever except in re- 
spect of the said recited mortgage, and that] free 
from incimibrances except the said mortgage. 
And that the said A. B. and all other persons "^5^®' 

■*• ^ further 

lawfully or equitably claiming any estate or in- assurance, 
terest L the said hereditamente and premises, or 
any part thereof , TdU from time to time at his and 
their own cost, during the continuance of this se- 
curity, and afterwards at the cost of the person or 
persons requiring the same, do and execute, or 
cause to be done and executed, all such acts, deeds 
and things for further and more perfectly assuring 
the said hereditaments and premises unto and to 
the use of the said CD., his heirs and assigns 
(subject to the said recited mortgage, if then sub- 
sisting), and in manner aforesaid, as by him or 
them shall or may be reasonably required. And Power of 

IT IS HEREBY AGREED AND DECLARED that it shall 

be lawful for the said 0. D., his executors, ad- 
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ministrators or assigns at any time or times, without 
any further consent on the part of the said A. B., 
his heirs or assigns, to sell the hereditaments and 
premises hereby granted or expressed so to be, or 
any part or parts thereof, either subject to the said 
recited mortgage or freed and discharged there- 
from, and either together or in lots, and either by 
public auction or private contract, and either with 
or without special conditions or stipulations rela- 
tive to title or otherwise, with power to buy in the 
said premises, or any part thereof, at any sale by 
auction, or to rescind any contract for the sale 
thereof, and to resell the same without being 
answerable for any loss or diminution in price, and 
with power also to execute assurances, give effec- 
tual receipts for the purchase money, and do all 
other acts and things for completing the sale which 
the said C. D., his executors, administrators or 
assigns shall think proper. And it is hereby 
AGREED AND DECLARED that the said C. D., his 
executors, administrators or assigns, shall with and 
out of the moneys to arise from any such sale in 
the first place pay and retain the costs and ex- 
penses attending such sale or otherwise incurred 
in relation to this security, and shall in the next 
place apply such moneys, in case the sale shall 
have been made freed and discharged from the 
said recited mortgage, in satisfaction of the moneys 
(if any) which shaU iJien be owing thereon, and 
shall in the next place apply the said sale moneys 
in satisfaction of the moneys which shall then be 
owing on the security of these presents, and shall 
pay the surplus (if any) of the said sale moneys to 
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the said A. B., his heirs or assigns [power only to 
be eocerdaed in case of default^ 8fc.y purchaser not 
bound to inquire as to defaulty ^c, ; power may be 
exercised by any person entitkd to give a discharge 
for mortgage money Sy supra, pp. 22, 23, and 24]. 
In witness, &c. (J). 

(b) It is an established rale of equity that the owner of the Ab to 
legal estate can annex by purchase subsequent mortgages, and '* 

thus postpone mesne incumbrances ; and the owner of a third 
or subsequent equitable mortgage can, by getting in the 
first mortgage, squeeze out intermediate mortgages. Brace y. 
Duehest of Marlboroughj 2 P. W. 494 (4th point) ; Eaythaw v. 
Tatesyl Str. 240. 

But the first mortgagee must be entitled in his own right, and 
not as executor or trustee. Bamett y. Weatony 12 Yes. 130. 
And he must have had no notice of the meme incumbrances at the 
time of his second mortgage. Brace v. Duchess of Marlborough, 
above. Nor can he tack further advances after notice of the 
second mortgage. Bann v. City of London Brewery Co,, L. B., 
8 Eq. 155. 

'* The principle of tacking is that the creditor shall not be 
deprived of his security without payment of all sums which 
form a specific or general lien upon it, to the exclusion of mesne 
incumbrances of which he had no notice at the time of his mort- 
gage or charge." Watson, Gomp. 690. 

As to judgments, see 23 & 24 Vict. c. 38, and 27 & 28 Vict. 
o. 112. 

Specialty or simple contract debts not being a charge on the 
land, cannot be tacked, except against the heir or devisee, and 
executors in case of leaseholds. 

The third or subsequent incumbrancer, if without notice at 
the time of his mortgage, lyay, though he subsequently has 
notice of mesne incumbrances, obtain a conveyance of the legal 
estate, and thus obtain priority. Marsh v. Lee, 2 Vent. 337. 

Where all the mortgages are equitable, they rank in order of 
date, and cannot be tacked if the equities are equal. Wilmot v. 
Fike, 5 Ha. 14. See post, Part III., as to priority by regis- 
tration; and see Mumfordy, Stohwasser, 43 L. J., Ch. 694, as 
to equitable mortgagee not obtaining priority by subsequently 
obtaining the legal estate. 

A. — M. H 
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XI. 

A SUB-MOETGAGB (a). 

This INDBNTUEB made the day of 

18 — , BETWEEN A. B., of &c. [mortgagor]^ 

of the one part, and 0. D., of &c. [mortgagee]y of 
the other part ; Whereas by an indenture dated 
&c.y and made between X. T., of &c., of the one 
part, and the said A. B. of the other part, the said 

X. T., in consideration of the snm of £ paid 

to him by the said A. B., did grant nnto the said 
A. B., his heirs and assigns. All that, &c. 
\_parcel8]y with their appurtenances. To hold the 
same unto and to the use of the said A. B., his 
heirs and assigns, subject to a proviso for redemp- 
tion of the said premises upon payment by the 
said X. T., his heirs, executors, administrators or 
assigns, unto the said A. B., his executors, admi- 
nistrators or assigns, of the sum of £ with 

interest for the same after the rate of £— per 

cent, per annum on the day of then 

next. And in the said indenture is contained a 
covenant by the said A. B. for payment of the 

said principal sum and interest on the said 

day of 18 — then next, and also a power of 

sale in case of default in such payment. And 

. , . 

(a) A mortgagee may, by deposit of the mortgage deeds, 
create a yalid equitable mortgage. Ex parte Smithy 2 M., 
B. & D. 687. The deposit is, however, subject to all equities 
and trusts affecting the security. The sub-mortgagee should, 
therefore, ascertain the state of the account between the ori- 
ginal mortgagor and mortgagee before advancing his money, 
and should give notice of his charge to the original mortgagor. 
See post, Part IV. 
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WHEREAS the said principal sum of £ still 

remams owing to tlie said A. B., upon the security 
of the hereinbefore recited indenture with interest 

thereon from the day of last; And Teatatam. 

WHEREAS [agreement for loan^ ante, p. 16]. Now AasimmeDt 
THIS Indenture witnesseth, that in pursuance of benefit of 

, , covenant. 

the said agreement and in consideration, &c., the 
receipt, &c., the said A. B. doth hereby assign 
unto the said 0. D., his executors, administrators 
and assigns. All that the said principal sum of 

£ now due and owing to the said A. B. upon 

the security of the hereinbefore recited indenture 
as aforesaid, and all interest now due and hence- 
forth to become due for the same, and the benefit 
of the covenants, power of sale, and other powers 
and provisions contained in the indenture for 
securing the same. And all the right &c.. Together 
with full power to demand, sue for, recover, and' 
receive and give effectual receipts and discharges 
for the said principal sum and interest in the 
name of the said A. B. or otherwise. To have, 
RECEIVE AND TAKE the Said principal sum and 
interest and other the premises hereby assigned or 
expressed so to be unto the said 0. D., his executors, 
administrators and assigns, subject to the proviso 
for redemption hereinafter contained. And this Grant. 
Indenture also witnesseth, that in further pur- 
suance of the said agreement, aud for the con- 
fiideration aforesaid, the said A. B. Doth hereby 
grant unto the said 0. D., his heirs aud assigns. 
All and singular the hereditaments and premises Paroeis. 
comprised in and granted by the hereinbefore 
recited indenture, 'with their and every of their 

h2 
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rights, members and appurtenances, and aU the 
Habendmn. estate, &0., To HAVE AND TO HOLD the heredita- 
ments and premises hereby granted or expressed 
so to be unto and to the use of the said C. D., his 
heirs and assigns, subject to such right or equity 
of redemption as the same are now subject to 
by virtue of the hereinbefore recited indenture, 
and also subject to the proviso for redemption 
hereinafter contained. Provided always, and it 
is hereby agreed and declared, that if the said 
A. B., his heirs, executors, administrators or 

assigns shall, on the day of next, pay 

to the said C. D., his executors, administrators or 

assigns, the sum of £ , with interest for the 

same after the rate of £ — per cent, per annum 
computed from the date of these presents, then 
and in such case the said C. D., his heirs, executors, 
administrators or assigns shall upon the request 
and at the cost of the said A. B., his heirs, 
executors, administrators or assigns, re-assign and 
re-convey unto him or them the said principal 
sum and interest, hereditaments and premises 
.hereintef ore assigned and granted respectively or 
expressed so to be subject as to the said heredita- 
ments and premises hereby granted to such right 
or equity of redemption (if any) as shall for the 
time being be subsisting therein under or by 
virtue of the hereinbefore recited indenture [cave' 
nant hy A. B. for payment of principal and interest^ 
antCy pp, 17, 18]. And the said A. B. doth hereby 
for himself, his heirs, executors and administrators, 
covenant with the said 0. D., his executors, admi- 
nistrators and assigns. That the said sum of £ 
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is still due and owing from the said X. Y. to the 
said A. B., and that he the said A. B. now hath 
good right to assign and convey the said prin- 
cipal sum, interest, hereditaments and premises 
hereby assigned and granted respectively or 
expressed so to be nnto the said 0. D., his 
heirs, executors, administrators and assigns re- 
spectively in manner aforesaid, free from incum- 
brances. And further, that the said A. B., ana farther 

aasorance. 

and all other persons having, or lawfully or equit- 
ably claiming, any interest in the said principal 
sum, interest, hereditaments and premises herein- 
before assigned and granted respectively, or ex- 
pressed so to be, or any part thereof respectively, 
will from time to time and at all times hereafter, 
at his or their own cost, do and execute, or cause 
to be done and executed, all such acts, deeds and 
things for further and more perfectly assuring the 
said several premises amto the said 0. D., his heirs, 
executors, administrators and assigns respectively, 
in manner aforesaid as shall be reeisonably required. 
Provided always, and it is hereby agreed and de- Mortgagee 
clared, that it shall not be incumbent on the said bound to 
0. D., his executors, administrators or assigns, to payment 

, ... i of original 

sue for or require payment of the said principal debt, 
sum and interest hereby assigned, or any part 
thereof, unless he or they shall think fit so to do, 
nor shall he or they be responsible for any loss 
which may arise by reason of his or their omission 
or delay to enforce any of the said securities for 
the said principal sum and interest or any part 
thereof. In witness, &c. 
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xn. 

Mortgage of Freeholds io Secure Betraksfer 

(/Stock (a). 

This INDBNTTJEB made the day of 

18 — , between a. B., of &c. \mortgagor\ of the 
one part, and 0. D. of &o. \rrwrtgagee\^ of the 
other part. Whereas the said 0. D. hath agreed 

to lend to the said A. B. the sum of & £3 

per Cent. Consolidated Annuities, recently stand- 
ing in the name of the said 0. D., in the books 
of the governor and company of the Bank of 
England, upon having the transfer of a like 
sum of £ £3 per Cent. Consolidated An- 
nuities into the name of the said C. D., and the 
payment in the meantime of an annual sum in 
lieu of the dividends of the said stock secured to 
the said C. D. in maimer hereinafter mentioned. 
Now THIS Indenture witnesseth that in pur- 
suaQce of the said agreement, and in considera- 

tion of the sum of £ (being the proceeds of 

the sale of the said sum of £ £3 per Cent. 

Consolidated Annuities), now paid to the said 
A. B. by the said C. D., the receipt, &c., He the 

(a) A stock mortgage is effected by the mortgagee Belling 
out and paying the price to the mortgagor, who covenants to 
replace it. If the Funds fall in the meantime, the mortgagee 
is ODly entitled to have his stock replaced. Blyth y. Carpenter^ 
L. B., 2 Eq. 501. The mortgagee cannot deal with the stock 
so as to make a profit for himself. LangUm v. Wa\iUy L. B., 
6 Oh. 166. 
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said A. B., &o. [conveyance of freeholds hy A. B. 
to C. D., subject to proviso for redemption hereinafter 
contained. See ante, p. 17]. Provided always Proviso for 
that if the said A. B., his heirs, executors, ad- ^* ^°* 
ministrators or assigns shall didy perform the 
covenant next hereinafter contained, the heredita- 
ments and premises shall at any time thereafter, 
at the request and cost of the said A. B., his heirs 
or assigns, be reconveyed to him or them, or as 
he or they shall direct. And the said A. B. doth coTenantto 
hereby for himself, his heirs, executors and ad- stock,^' 
ministrators, covenant with the said 0. D., his exe- 
cutors, administrators and assigns, that he the said 
A. B., his heirs, executors, administrators or assigns, 

will on the day of 18 — , at his or .their 

own cost, transfer, or cause to be transferred, into 
the name or names of the said 0. D., his executors, 
administrators, or assigns, in the books of the 
governor and company of the Bank of England 
the sum of £ £3 per Cent. Consolidated An- 
nuities, and will in the meantime until the said and for 
annuities shall be so transferred pay unto the said of sum in 
0. D., his executors, aidministrators or assigns, such' dividends, 
sums of money as shall be equal in amount to the 
dividends which the said C. D., his executors, ad- 
ministrators and assigns, would have \^en entitled 
to receive on account of the said annuities if the 
same had continued standing in the name of the 
said C. D., such payments to be made at such 
times as the said dividends would have become 
payable. [Covenants by mortgagor for right to 
convey free from incumbrances, and for further 
assurance J ante, p, 25). And it is hereby 
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AGREED AND DECLARED that it shall be lawful for 
the said C. D., his executors, administrators or 
assigns, at any time or times without any further 
consent on the part of the said A. B., his heirs or 
assigns, to sell the hereditaments and premises 
hereby granted or expressed so to be, or any part 
or parts thereof, either together or in lots, and 
either by public auction or private contract, and 
either "with or without special conditions or stipu- 
lations relative to tifle or otherwise, with power to 
buy in the said premises, or any part thereof, at 
any sale by auction, or to resdnd any contract for 
the sale thereof, and to resell the same from time 
to time, without being answerable for any loss or 
diminution in price, and with power also to execute 
assurances, give effectual receipts for the purchase 
money, and to do aU other acts and things for 
completing the sale which the said 0. D., his exe- 
cutors, administrators or assigns shall think proper. 

And it is HEREBY AGREED AND DECLARED that the 

said 0. D., his executors, admimstrators or assigns 
shall, with and out of the moneys to arise from any 
such sale as aforesaid, in the first place pay and 
retain the costs and expenses attending such sale, 
or otherwise incurred in relation to this security, 
and in the next place apply such moneys in satis- 
f jiction of the stock and moneys for the time being 
owing upon, the security of these presents, and 
shall pay the surplus (if any) unto the said A. B., 
his heirs or assigns. Provided always and it 
is hereby agreed and declared that the power of 
sale herein contained shall not be exercised unless 
default shall be made in the transfer into the 
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name or names of the said 0. D., his executors, 

administrators or assigns of the said sum of £ 

£3 per Cent. Consolidated Annuities on the said 

day of next, and also for the space of 

six calendar months next after a notice in writing 
requiring such transfer shall by or on the part of 
the said C. D., his executors, admioistrators or 
assigns have been given to or left at the usual or 
last known place of abode in England or Wales of 
the said A. B., or one of his executors or adminis- 
trators, or left upon or affixed to some part of the 
land hereby granted, or some building thereon, or 
unless default shall be made in some half-yearly 
p.jn,ent in U^ of Md«.d^ o, s„n» p^ i>J. 
for the space of three calendar months after the 
time hereby appointed for such payment [^Proviso 
that purchaser shall not be bound to inquire as to 
defaulty8fc.yanteyp,22']. And it is hereby agreed Dedaration 
AND DECLARED that the powcr of sale hereinbefore exeraaeof 

. . , , ••II the power 

contained may be exercised by any person or per- of sale, 
sons entitled for the time being to receive and give 
a discharge for the stock and moneys owing on 
the security of these presents, and that if the legal 
estate in the said hereditaments and premises 
shall devolve upon or otherwise become vested 
in any person or persons other than the person 
or persons hereby authorized to exercise the said 
power of sale, the person or persons in whom 
such legal estate shall for the time being be 
vested shall execute such assurances for the pur- 
pose of completing any sale made under the said 
power as the person or persons by whom such sale 
shall be made shall direct. In witness, &c. 
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xni. 

Mortgage by Husband ©/"Ais Wife's Freeholds. 

This INDBNTUEB made the day of 

18 — , between a. B., of &c., and C, formerly 
C. B., his wife [mortgagors], of the one part, 
and E. P., of &c. [mortgagee]y of the other part. 
Whereas X. T., of &c., father of the said C. B., 

died intestate on the day of 18 — , 

leaving C. B., his heiress-at-law, him snrviYing : 
And whereas the said X. Y. was at his death seised 
in fee simple of the hereditaments hereinafter de- 
scribed and intended to be hereby granted : And 
WHEREAS the said E. F. has agreed to lend to the 

said A. B. and 0. his wife the sum of £ upon 

having the repayment thereof with interest secured 
to him in manner hereinafter expressed. Now 
THIS Indei?ture WITNESSETH that in pursuance of 
the said agreement and in consideration of the 

sum of £ to the said A. B. and C. his wife, 

now paid by the said E. F., the receipt, &c., the 
said A. B. and 0. his ^fe do by this deed, which 
is intended to be acknowledged by the said 0. B. 
pursuant to the statute in that behalf, grant unto 
the said B. F., his heirs and assigns, All, &o. 
[parcels; general words — ^And all the estate, ^c], 
To HOLD the same unto and to the use of the said 
E. F., his heirs and assigns for ever, subject to 
the proviso for redemption hereinafter contained : 
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Provided always that if the said A. B. and 0. Proviso for 

1 . • • , , redemption. 

his wife, or either of them, or the heirs or assigns 
of the said 0. B., shall, on the day of 



next, pay to the said E. P., his executors, adminis- 
trators or assigns, the sum of £ with interest 

for the same after the rate of £ — per cent, per 
annum, computed from the date of these presents, 
then and in such case the said hereditaments and 
premises shall be reconveyed unto and to the use 
of the said C. B., her heirs or assigns, at her or 
their cost. And the said A. B. doth hereby for 
himself, his heirs, executors and administrators, 
coven'ant with the said E. P., his heirs, executors, 
administrators or assigns, that the said A. B., his 
heirs, executors or administrators, or the said 0. B., 
her heirs or assigns, will &c. [covenant to pay prin-- covemanta 
cipal and interest^ ante^ pp. 17 and 18]. And the 
said A. B. doth hereby for himself, his heirs, 
executors and administrators, further covenant 
with the said E. E., his heirs and assigns, that the 
said A. B. and 0. his wife now have good right to 
grant the said hereditai^ents and premises in man- 
ner aforesaid [And that if default shall be made 

in payment of the said principal sum of £ or 

the interest thereof, or any part thereof, on the 

said day of next, the said E. F., his 

heirs or assigns, may at any time thereafter enter 
into and upon the said hereditaments and premises, 
and may thenceforth possess and enjoy the same 
and receive the rents and profits thereof without 
any lawful eviction, interruption, claim or demand 
from or by any person or persons whomsoever, ^afor 
and that] free from all incumbrances. And that 
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the said A. B. and C. his wife, and all other 
persons having, or lawfuUy or equitably claiming, 
any estate or interest in the said hereditaments 
and premises, or any part thereof, will from time 
to time, at their own cost during the continuance 
of this security, and afterwards at the cost of the 
person or persons requiring the same, do and exe- 
cute, or cause to be done and executed, all such acts, 
deeds and things for further and more perfectly 
assuring the said hereditaments and premises unto 
and to the use of the said E. F. , his heirs and assigns, 
in manner aforesaid, as by them shall or may be 
reasonably required. \_Power of sale and promiom 
in reference theretOy ante, p. 20 ; except that mrplus 
proceeds of sale are to he paid " to the said C. B., 
her heirs or a^gns"] {a). 
In witness, &c. 

{a) This deed must be acknowledged in the nsual waj. 

If the property is settled to the wife's separate use, she maj 
mortgage as if a feme sole. And see ante, p. 18. 

See Jones y. Davies, 47 L. J., Ch. 654, as to disposal of the 
surplus. 
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XIV. 

Mortgage of Letters Patent. 

This indenture made the day of , 

18 — , BETWEEN A. B., of &c. \mortgagor\ of the Partiee. 

one part, and 0. D., of &c. \ifmrtgagee\^ of the 

other part. Whereas by Letters Patent under Rfidtaipf 

, , grant of 

the Gtxeat Seal of the United Kingdom of Great letta™ 

patent. 

Britain and Ireland, dated the day of , 

18 — , and duly filed in her Majesty's Court of Chan- 
cery, the sole and exclusive license, power, privilege 
and authority of maldng, exercising and vending 
within the United Kingdom of Ghreat Britain and 
Ireland a certain invention for improvements in 
the construction and manufacture of \here describe 
the inventionjy and also the machinery employed 
therein, for the term of fourteen years from the 
date thereof, were granted to the said A. B., his 
executors, administrators and assigns. And Redtaiof 
v^THEREAs by an agreement bearing even date for loan, 
with, but executed before, the execution of these 
presents, and made between the same persons as 
are made parties to these presents, it was (amongst 
other things) agreed and declared that the said 
C. D. (hereinafter called the mortgagee) should 
advance to the said A. B. (hereinafter called the 
mortgagor) such sum or sums of money as the 
mortgagor might require for the purpose of intro- 
ducing and developing the said invention not ex- 
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oeeding £ , by such instalments aa therein 

mentioned, and that the mortgagor should and he 
did thereby appoint the mortgagee his sole agent 
for the sale of articles manufactured under the 
said patent for the duration of the said letters 
patent, or any extension thereof, with certain 
privileges and advantages as such agent as therein 
mentioned. And further, that the mortgagor 
should secure the repayment of the said ad- 
vanoes by an assignment to the mortgagee of 
the said letters patent or any new letters patent 
which he might obtain, and the full benefit 
thereof, [or, And whereas the said 0. D. has 

agreed to lend the said A. B. the sum of £ 

on having the same and interest thereon secured 

Teatatum. in manner hereinafter appearing.] Now this 

Indenture witnesseth that in pursuance of 

the said agreement, and in consideration of the 

sum of £ (part of the said sum of £ ) 

to the mortgagor now paid by the mortgagee, 

the receipt of which said sum of £ the 

mortgagor doth hereby acknowledge, the mort- 
Aflsigimient gagor DoTH hereby assign unto the mortgagee, 
patent. his cxccutors, administrators and assigns. All 
THAT and those the said recited invention and 
letters patent, and all and singular the benefits, 
privileges aud advantages of, arising out of or 
to be derived from the said invention and letters 
patent, and the full benefit of all future and 
other letters patent, whether at home or abroad, 
or extension of the said letters patent, or other 
privileges for or in respect of the said inven- 
tion, or for any improvements therein, And 
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all the right, title, interest and demand of him 
(the mortgagor) to, in, upon or out of the same 
premifles and every part thereof, To have, hold, 
receive and take the said invention, letters 
patent hereby assigned or expressed so to be, unto 
the mortgagee, his executors, administrators and 
assigns, subject nevertheless to the proviso for 
redemption hereinafter contained. Provided al- ^^'^ ^^^ 
WAYS, and it is hereby affreed and declared, that 
ii ft, mortg^, hi, heS »e«uto„ «hm«„. 

tors or assigns shall on the day of 18 — , 

pay to the mortgagee, his executors, administrators 

or assigns, the said sum of £ , and also on 

demand pay to them or him every other sum of 
money which may hereafter be a^aaced or paid 
by them or him to or on account of the mortgagor, 
his executors, administrators or assigns, then the 
said premises hereby assigned or expressed so to 
be shall, at the request and cost of the mortgagor, 
his executors, administrators or assigns, be re- 
assigned to him or them, or as they shall direct. 

And it is hereby agreed and declared that if Power for 

default shall be made in payment of the moneys toSe^ 

• i-i-ijfi t T iji p possession 

mtended to be hereby secured, or any part thereof, on default. 
contrary to the intent of these presents, it shall 
be lawful for the mortgagee, his executors, ad- 
ministrators or assigns, at any time thereafter to 
tate possession of thfTald preiises hereby assigned 
or expressed so to be. And the mortgagor doth covenant 
hereby for himself, his heirs, executors and ad- ^entof 

•^ ' ^ ' loan, future 

ministrators, covenant with the mortgagee, his ^J^^^^ 
executors, administrators and assigns, that he the 
mortgagor, his heirs, executors or administrators. 
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wQI, on the 



day of 18 — neit, pay to 



Coreiunit 
not to 
inyalidate 
tbeiwtenty 



and for 
title. 



ibe mortgagee, his exeentony admimstrstora or 

awiign8» the said som of £ ; and also 'will on 

demand pay to him erezy smn of money which 
may hereafter he advanced or paid hy him to or 
on account of the mortgagor, his executors, admi- 
nistratorB or asmgns, Asd that if the said smn of 

£ or any other som ivhich may hereafter he 

advanced as aforesaid shall remain unpaid after the 
said — day of — 18 — , then and in such case the 
mortgagor, his heirs, execntors, administrators or 
assigns will so long as the same moneys or any part 
thereof shall remain unpaid pay to the mortgagee, 
his executors, administrators or assigns, interest 
for snch unpaid moneys at the rate of £ — per 
cent, per annum by equal half-yearly payments on 

the day of and day of without 

any deduction. And furtheb that the mort- 
gagor, his executors, administrators or assign r, will 
not during the continuance of this security do 
any act or omit to do any act or make any pay- 
ment whereby the said letters patent, or any other 
letters patent which may be subject to these pre- 
sents, may become invalidated, avoided or avoid- 
able. And further, that the said letters patent 
are valid and effectual, and are in nowise invali- 
dated, avoided or avoidable, and that the mort- 
gagor now has power to assign the same unto the 
mortgagee, his executors, administrators and as- 
signs in manner aforesaid, free from incumbrances, 
and furOier And FURTHER, that the mortgagor and all persons 
having or lawfully or equitably claiming any es- 
tate or interest in the said premises, or any of 



aMuranoe. 
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them, wiU at all times, at their own cost during 
the continuance of this security, and afterwards at 
the cost of the person or persons requiring the 
same, execute and do every such assurance and 
thing for the better and more perfectly assigning 
and assuring the said premises hereby assigned, or 
expressed so to be, unto the mortgagee, his exe- 
cutors, administrators and assigns, and enabling 
him and them to have possession of and enjoy the 
same respectively, according to the true intent and 
meaning of these presents as may be reasonably 
required. And it is hereby declared that it Power of 
shall be lawful for the mortgagee or his executors, ^oesand 
administrators or assigns at any time or times after 

the said day of , without any consent on 

the part of the mortgagor, his executors, adminis- 
trators or assigns, to grant such general or special 
and other Kcence or Kcences, or exercise and use 
the said patent hereinbefore assigned, or expressed 
so to be, for such term, on such conditions and in 
such manner as he or they shall think fit, and 
also to sell the said patent hereinbefore assigned, 
or expressed so to be, or any part or parts 
thereof, either together or in lots, and either 
by public auction or private contract, and either 
with or without special or other conditions or 
stipulations, with power to buy in the said pre- 
mises, or any part thereof, or to rescind any con- 
tract for the sale thereof, and to resell the same 
from time to time without being answerable for 
any loss or diminution in price, and with power 
also to execute assurances, give effectual receipts for 
the purchase money, and do all other acts and 

A. — M. I 



114 MORTGAGES. 

things for completing the sale which the persons or 
person selling as aforesaid shall think proper. 
^^^^^ And it is heeeby declared that the persons or 
p^^Sase person selling as aforesaid shall, with and out of 
money. ^^ie moneys to arise from such sale, and from the 
granting such licences as aforesaid, in the first 
place pay and retain the costs and expenses attend- 
ing such sale, or otherwise incurred in relation to 
this security, and in the next place pay and satisfy 
the moneys which shall then be owing on the 
security of these presents, and shall pay the sur- 
plus (if any) to the mortgagor, his executors, ad- 
ministrators or assigns. Provided also, that 
upon any licence or sale made in pursuance of 
either of the aforesaid powers in this behalf, the 
licensee or purchaser shall not be bound or con- 
cerned to see or inquire whether any money re- 
mains owing on the security of these presents or 
otherwise as to the propriety, necessity, or regu- 
larity of such licence or sale, or be bound by notice 
that no moneys were then owing as aforesaid, or 
that the licence or sale is otherwise unnecessary, 
irregular or improper. And it is hereby also 
DECLARED that the aforesaid power of granting 
licenses and of sale respectively may be exercised 
by any persons or person for the time *being en- 
titled to receive and give a discharge for the 
moneys then being due and owing on the security 
of these presents (a). In wfiness, &c. 

(a) This charge must be registered, as provided by 15 & 16 
Vict. c. 83, 8. 36. 

An assignment of a patent should be by deed, and the 
patentee should covenant that the patent is valid, and that he 
-will make the future payments, and do all acts necessary to 
keep patent on foot. See Aguew on Patents, 1874. 
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XV. 

Mortgage of an Advowson. 
This INDENTUEE made the day of Parties. 



18 — , BETWEEN A. B., of &c. \m)rtgagor\ 



of the one part, and 0. D. and E. F., of &c. 
\mortgageei\y of the other part. Whereas by an Redtaiof 

indenture dated the day of 18 — , and Seed. 

made between P. Q.., of &c. [vendor'], of the one 
part, and the said A. B., of the other part, in con- 
sideration of the sum of £ paid by the said 

A. B. to the said E. F., as therein mentioned, the 
advowson of and the hereditaments herein- 
after describedwere,withthe appurtenances, granted 
and assured unto and to the use of the said A. B., 
his heirs and assims for ever. And whereas by Redtai of 

, , , adyance. 

a memorandum in writing under the hand of the 

said A. B.j and dated the ^ day of 18 — , 

the said advowson and hereditaments were charged 
with the payment to the said 0. D. and E. P. of 

the sum of £ then advanced by them to the 

said A. B., and all further sums which should at 
any time thereafter be advanced by them to him, 
with interest thereon as therein mentioned. And Redtai of 

present state 

WHEREAS the cash advances down to the date of of aocoimt. 
these presents made by the said 0. D. and E. F. 

to the said A. B. amount to the sum of £ , 

and there is also owing to the said C. D. and E. F. 

i2 
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from the said A. B.' a large arrear of interest, as 
well as a considerable sum for work done and 
services rendered by them as solicitors for the said 
A. B. And whereas the said C. D. and E. F. 
have called upon the said A. B. to execute to them 
a legal mortgage of the said advowson in pur- 
suance of his agreement, which he has agreed to 
Testatum, do in manner hereinafter appearing. Now this 
Indenture witnesseth that in pursuance of the 
said agreement and in consideration of the moneys 
SO due from the said A. B. to the said C. D. and 
E. F., as the said A. B. doth hereby admit and 
acknowledge, He the said A» B. doth by these 
Grant. prescuts grant, bargain, sell and assure unto the 
Parcda. Said 0. D. and E. F*, and their heirs, All that 
the advowson, donation, perpetual right of patron- 
age and presentation of, in, and to the rectory 
or parsonage, perpetual curacy or Yicarage, of the 

church of , situate in the parish of , 

in the county of , and ecclesiastical division 

or diocese of , of which church or vicarage 

the Eeverend is the present rector. And 

ALSO all that the dweUiag-house, stables, garden, 
orchards and grounds, with the outbuildings 

thereto, now occupied by the said situate in 

— — aforesaid. And also all that the piece or 
parcel of land now used as an orchard upon which. 

the ancient chapel of formerly stood. And 

all other lands, commons, houses and heredita- 
ments held with the said advowson and heredita- 
ments. Together with all and every the rights, 
members and appurtenances whatsoever to the 
said advowson, house, lands and hereditaments 
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belohgiiig, or in anywise appertaining or accepted, 
reputed, deemed, taken or known as part, parcel 
or member thereof, or appurtenant thereto. And 
all deeds, papers and writings relating to or in 
anywise concerning the title to the said heredita- 
jnen,ts and premises or any part thereof, either 
alone or together with any other hereditaments 
pi less value now in the custody of the said 
A. B., or which he or they can procure without 
suit. And the reversion and reversions, re- 
mainder and remainders thereof. And all the 
estate, right, title, interest, property, claim and " 
demand whatsoever of him the said A. B. of, 
in, to and out of the said advowson and .pre- 
mises, To HAVE AND TO HOLD the Said advowson. Habendum. 

house, lands, hereditaments and premises unto 

and to the use of the said 0. D. and E. F., their 

heirs and assigns for ever. And the said A. B,, ^^S^^^ 

for himself, his heirs, executors and administrators, JfL]^^* 

hereby covenants with the said 0. D. and E. F., «iainterest. 

their executors, administrators and assigns, That 

the said A. B., his executors, administrators or 

assigns, will on the day of next, pay to 

the said 0. D. and E. F., or the survivor of them, 
his executors or administrators, or their or his 

assigns, the sum of £ with interest for the 

same after the rate of £ — per cent, per annum, 
without any deduction (except for income tax). 

And also that if the said sum of £ , or any 

part thereof, shall remain unpaid after the said 

day of next, the said A. B., his heirs, 

executors, administrators or assigns, wiU, so long 
as any part thereof shall remain unpaid, pay to 
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the said 0. D. and E. F., or the survivor of them, 
or his executors or administrators, or their or his 
assigns, interest for so much of the said principal 
sum as for the time being shall remain unpaid at 
the rate of £ — per cent, per annum, such interest 
to be considered as accruing from day to day, but 
to be paid by equal half-yearly payments on the 

day of , and the day of , 

without any deduction (except for income tax), 
and to be computed from the said day of 

next: Provided always, th&t if the said 



A. B., his heirs, executors, administrators and 

aligns, shall, on the day of next, pay 

to the said 0. D. and E. F., or the survivor of 
them, or his executors or administrators, or their 

or his assigns, the sum of £ , with interest 

thereon after the rate of £ — per cent, per annum, 
without any deduction (except income tax), then 
the said 0. D. and E. F., or the survivor of them, 
or his heirs, or their or his assigns, shall at any 
time thereafter, at the request and expense of the 
said A. B., his heirs and assigns, convey the said 
^premises hereby assured, unto the said A. B., his 
heirs and assigns. And it is hereby declared 
by the said 0. D. and E. F. that the said sum of 

£ so owing to them as aforesaid is money 

belonging to them upon a joint account in equity 
as well as at law: Provided always, that the said 
0. D. and E. F., and the survivor of them, and 
his executors and administrators, and their or his 

assigns, may at any time or times after the 

day of next, without any further notice to, 

or consent of, the said A. B., his heirs or assigns, 
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sell the said advowson, hereditaments and premises, Power of 

either by public auction or private contract, with 

power to make any stipulations as to title, evi- 

dence, the payment of the purchase-money or 

otherwise, and to buy in the same premises or any 

of them, and to rescind or vary any contract for 

sale and re-seU, without beiag answerable for any 

loss, and to convey the same premises when sold 

as the purchaser or purchasers thereof shall direct. 

And it is hereby declared that if any sale shall 

be made under the powers herein contained by 

any person or persons in whom the legal estate in 

the premises sold or leased shall not be vested, 

then and in every such case the person or persons 

in whom the legal estate shaU. be vested, shall 

convey the same as the person or persons by whom 

the sale shall be made shall direct. Provided 

ALWAYS, that on any sale made or purported to be 

made i^ pursuance of these pr^sente; no person 

shall be obliged to iaquire whether any moneys 

are due on this security or in anywise to ascertain 

the propriety or regularity of any such sale, or be 

affected by express notice that any sale is improper, 

and that the remedy of the said A. B., his heirs 

and aasigns, in respect of any breach of this pro- 

viso, or of any impropriety or irregularity in any 

such sale or lease shall be in damages only. And Dedamtion 

ii J ii ••! i^ -i-i -I oftnistsof 

IT IS HEREBY DECLARED that the Said 0. D. and thepurchaae 

money. 

E. P., and the survivor of them, and his exe- 
cutors and administrators, and their or his assigns, 
shall apply the purchase-money of the premises 
sold, and any other money which shall come 
to their or his hands by virtue of the pre- 
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mises, in the first place, in defraying the ex- 
penses incnrred in relation to these presents, or 
the powers and trusts thereof, and then in or 
towards satisfaction of the money for the time 
being due on this security, and shall pay any re- 
sidue to the said A. B., his heirs or assigns. A20> 
Morteag«e8» THAT the receipts of the said 0. D. and E. F., or 

receipts to ^ ^ ^ ^ ' ^ 

be grood the survivoT of them, or his executors or adminis- 

dischaxgei. ... 

trators, or their or his assigns, for the purchase- 
money of the premises sold, or for any other 
moneys payable to them or him by virtue of these 
presents, shall discharge the person or persons pay- 
ing the same therefrom and from being answerable 
for any loss, misapplication, or non-application 
thereof. And that the power of sale and other 
. powers herein contained shall, from time to time 
be exerciseable by the person or persons for the 
time being entitled to give a discharge for. the 
money due on this security. And that the said 
C. D. and E. F., their executors, administrators 
and assigns, shall not, nor shall any of them, be 
answerable for any involuntary losses which may 
happen in the execution of the trusts or powers 
covenaiita of thcsc presents. And the said A. B. doth 

bymort- -t ^ 

^^rfor hereby for himself, his heirs, executors and ad- 
miaistrators, covenant with the said 0. D. and 
E. F., their heirs and assigns, in manner foUowing, 
that is to say: That he the said A. B. at the time 
of the sealing and delivery of these presents is 
lawfully, rightfully and absolutely seised of or 
entitled to the said advowson, hereditaments and 
premises, and the inheritance thereof ia fee simple. 
And that the said A. B. now hath in himself 
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good right, full power, and lawful and absolute 
authority to grant and assure the said advowson, 
hereditaments and premises unto the said 0. D. and 
E. F., their heirs and assigns in manner aforesaid, 
according to the true intent and meaning of these 
presents. And further, that it shall be lawful for That mort- 

gagees may 

the said 0. D. and E. F., their heirs and assims, p«Mntto 

' ^ o 7 theliYingon 

from time to time and at all times hereafter, when* » vacancy, 
ever the said church shall by death, resimation, 
promotion, deprivation, cession, or change of an; 
vicar or rector thereof, or in any other way, happen 
to become vacant, to present some other qualified 
clerk to succeed in the said church as the rector, 
vicar or perpetual curate thereof, and to do all 
other acts which shall of right appertain to the 
office of patron of the said rectory, vicarage or 
church as fully and amply as the said A. B., his 
heirs and assigns, might or could do if these pre- 
sents had not been made, without any interruption 
or disturbance thereof whatsoever of the said A. B., 
his heirs or assigns, or any other person or persons 
claiming through or under him or them, and 
that free and clear, and freely and clearly, and 
absolutely acquitted, exonerated and discharged 
or otherwise by the said A. B., his heirs, executors 
or administrators, effectually saved harmless and 
kept, indemnified of, from, and against all former 
and other gifts, grants, charges and incumbrances 
whatsoever made, done, executed, committed or 
suffered by the said A. B., or any other person or 
persons claiming through or under him, or by or 
through his or their acts, defaults, means, consent 
or procurement, except as aforesaid. And more- 
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^j'jMmt^ OVER, that he, the said A. B., his heirs and assigns 
M«»aiioe. and every other person claiming through or under 
him or them, will from time to time and at all 
times, upon the request and at the costs and charges 
of the said A. B., his heirs or assigns, so long as 
any money reniains owing upon this security, 
make, do and execute, or cause and procure to be 
made, done or executed, all such further acts, 
grants, conveyances and assurances in the law 
whatsoever, for the more effectually granting and 
assuring the said advowson, hereditaments and 
premises, with the appurtenances, unto and to the 
use of the said C. D. and E. F., their heirs and 
assigns for ever, or otherwise as he or they shall 
direct (a). In witness, &c. 

As to right {a) A mortgagor ia entitled to present on a yacanoy. Amhurat 
uLr*^**" v.jDaWw^, 2Vem.401. See Foxy. Bishop of Cheater, 6 Bing. l^ 

and WMte and Tudor, L. C, as to advowsons, and Frideaux, 

Conv. n., pp. 406, 407. 
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XVI. 

Mortgage o/^ Shares in a Company (a). 

This INDENTUEE made the day of 

18 — , BETWEEN A. B., of &c. \mortgagor]^ of Pteties. 

the one part, and 0. D., of &c. [m.ortgagee\y of the 
'other part [recite Agreement for Loan^ ante^p. 16 J. 
And whereas with a view to the said intended 5!^??^ °' 

^ trazusfer. 

security the said A. B. has by a deed (a) bearing 
even date with these presents, transferred unto the 
said 0. D., his executors, administrators and as- 
signs shares of £ each in the capital of 

the Company Limited, which shares are 

numbered respectively [state the numbers of the 
shares']. Now this Indenture vi^tnesseth that TeBtatom. 
in pursuance of the said agreement and in con- 
sideration, &C. [the receipt^ <§rc.]> ^^ ^'^ hereby Dedaration 

agreed and declared that if the said A. B., his 
heirs, executors, administrators or assigns, shall on 

the day of next pay unto the said 

C. D., his executors, administrators or assigns, the 

sum of £ , with interest for the same after the 

rate of £ — per cent, per annum, computed from 

the date of these presents, then and in such case 

< 

(a) See awU, p. 7, for form of equitable charge, and 25 & 26 
Yiot. c. 89, 8. 30, and 8 & 9 Vict. c. 16. 

It is usual to take a transfer of shares, which is not regis- 
tered until default, and, as companies cannot recognize trusts, 
to execute a separate deed of trust or memorandum. 
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the said C. D., his executcfrs, administrators or 
assigns, shall, upon the request and at the cost of 
the said A. B., his executors, administrators and 

assigns, re-transfor the said shares so as 

aforesaid transferred to the said C. D. by the said 
deed bearing even date with these presents unto 
the said A. B., his executors, administrators and 
assigns, or as he or they shall direct. [^Covenant by 
Mortgagor to pay principal and interest^ ante^ pages 
17 and 18.] And the said A. B. doth hereby for 
himself, his heirs, executors, and administrators, 
further covenant with the said 0. D., his executors, 
administrators and assigns, that he, the said A. B., 
now hath good right to assign the said shores unto 
the said 0. D., his executors, administrators and 
assigns, absolutely free from all incumbrances. 
And further that he, the said A. B., and all 
other persons interested in the said shares, shall 
and will at all times hereafter during the continu- 
ance of this security, at his or their own cost, do 
and execute, or cause to be done and executed, 
all such acts and things for more effectually 
assuring the said shares unto the said 0. D., 
his executors, administrators and assigns, as by 
him or them shall be reasonably required. And 

IT IS HEREBY AGREED AND DECLARED that it shall 

be lawful for the said 0. D., his executors, admi- 
nistrators or assigns, at any time or times, after 

the said day of next, without any 

further consent on the part of the said A. B., 
his executors, administrators or assigns, to sell the 
said shares, or any of them, either together or in 
lots, and either by public auction or by private 
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contract, with power to buy in any shares at any 
sale by auction, or to rescind any contract for the 
sale thereof, and to resell the same without being 
answerabk for any loss or diminution in price, 
and with power also to execute assurances, give 
effectual receipts for the purchase money, and do 
all other acts for carrying into effect any sale 
which the said 0. D., his executors, administrators 
or assigns, shall think proper. And it is hereby Declaration 

^ ^ *^ *^ oftruatsof 

FURTHER DECLARED that the Said 0. D., his exe- purchaa©. 

outers, administrators and assigns, shall, -^dth and 
out of the moneys to arise from any such sale or 
sales as aforesaid, in the first place pay the costs 

otherwise in relation to this security, and in the 
next place pay and satisfy the moneys then due 
aad owing on the security of these presents, and 
shall pay the surplus (if any) to the said A. B., 
his executors, administrators or assigns. [^Power 
to be exercised only in case of default. Purchaser 
not hound to inquire as to default^ 8fc. Power 
may be exercised by any person entitled to give a 
discharge for mortgage money y pages 22 and 23.] In 

WITNESS, &c. 
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Land 

Transfer 

Act. 



Transfer. 



Diachflrge. 



xvn. 

Chabge bjf a Bbgistebed Fbopbietor under ike 
Lahd Tbansfsr Act, 1875 (a). 

The Land Transfer Act, 1875. 
Office of Land Begistry. 

Charge, . 

ly A. B.y the registered proprietor of the land 
entered in the register under the above number, 

in consideration of [£ 1 paid to me, charge 

such land with the payment to C. D., of &c., on 

the day of , 18 — j of the principal sum of 

[£ "], with interest at the rate of £ — per cent. 

per annum, and with a power of sale to be exer- 
cised after the day of , 18 — . 

[^Signature of registered proprietor J\ 

Witness — 

X. T., a solicitor. 

(a) Bj the Land Transfer Act, 1875 (38 & 39 Vicfc. c. 87), 
the regiBtered proprietor of freehold or leasehold land may 
transfer or mortgage it in whole or in part by entry of the 
transaction in the register, and the registrar is to deliyer a 
land certificate or certificate of charge to the transferee or 
mortgagee respectively. The certificates must, of course, be 
deposited with the mortgagee and the reg^ister duly searched. 
The foUowing is the form of ** Transfer:'* — 

Tbansfeb 07 Ghabgb bt a Registeked Pbopbibtob. 

The Land Transfer Act, 1876. 
Office of Land Begistry. 

Transfer of ChargCy . 

I, C. D., the registered proprietor of the charge dated the 
day of 18 — , on the land registered in the name of 



A. B. under the above number, in consideration of [£ ] 

paid to me, transfer such charge to E. F., of, &c. as proprietor. 

[Signature of registered proprietor. "l 
Witness — 

X. Y., a solicitor. 

On discharge of the mortgage the original entry on the 
register is to be cancelled at the request of the mortgagee 
(sect. 28). 
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XYHL 
Bill op Sale hy Way of Mortgage {a). 

This INDENTXTEE made the -. day of Date. 

18 — , between a. B., of &c., in the coimty Ptotiea. 



(0) See 41 & 42 Yict. c. 31, post, Part YIII. A bill of sale What is a 
%8 a mortgage of personal ehattelsy and may be absolute or eon^ ^fui^ state 
ditional. See the Act, post, Part YIII., ss. 4, 6 and 6, as to oonsidera- 
what may and what may not be included in bills of sale. registered 

Every bill of sale must set forth the consideration for which jj^^j"^ ^^^ 
it has been given, and must be duly attested and registered 
within seven days after its execution (sect. 8), except the time 
expires on a Sunday, or other day on which the registrar's office 
is closed, in which case the time is extended to the next follow- 
ing day on which it is open (sect. 22). Registration is to be 
renewed every five years (sect. 11). 

Begistration is unnecessary where the assignee has or takes 
possession of the goods within seven days from the execution of 
the biU of sale. Marples v. Martlet/, 30 L. J., Q. B. 92. 

But after the seven days an unregistered bill of sale is good 
inter partes and against every other person (except trustees in 
bankruptcy and execution creditors), and will prevail over a 
subi^uently registered bill of sale. 

A registered bill of sale is good against an execution cre- 
ditor, and now, by sect. 20, it is good against a trustee in bankV 
ruptcy. 

The following points must be observed: — 

1. The possession of the goods by the grantor must be made 
consistent with the terms of the deed, e. g. where the bill of sale 
is ^conditional, as by way of mortgage, and contains a proviso 
that the mortgagor shall retain possession until he makes de- 
fault, and he does so, the transaction is valid. MartmdaU v. 
Booth, 3 B. & Ad. 498. 
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Bedtalof 
af^reement 
for loan. 



Testatum. 



of (hereinafter called the mortgagor), of the 

one part, and 0. D., of &c., in tie county of 

(hereinafter called the mortgagee), of the 

other part; Whebeas the said mortgagee has 
agreed to lend to the said mortgagor tiie simi of 

£ upon having the repayment thereof, with 

interest after the rate hereinafter mentioned, secured 
to him in the manner hereinafter appearing. Now 
THIS Indentube WITNESSETH that in consideration 
of the sum of £ on' the execution of these 



2. There must be a valuable consideratioxi and absence of 
fraud. 

The principle upon which the statute 15 Eliz. c. 5 proceedB 
is that persons must be just before they are g^erous, and that 
debts must be paid before gifts can be made. See Freeman y. 
J*opej L. It., 6 Gh. App. 640. 

A bill of sale may be given to secure past debts and present 
advances, but the present advance must be substantial. Martin^ 
dale V. Booth, supra. 

The bill of sale must not be made on purpose to defeat other 
creditors. Graham v. Furber, 23 L. J., C. P. 61. 

3. There should be a proper valuation of the goods prior to 
making the bill of sale. 

4. There should be absence of secrecy. Twyne'a caee, 1 Sm* 
L. C. 

A bill of sale, however, if for a valuable consideration, may 
be made to defeat an expected execution. Wood v. DixiCf 7 Q. B. 
892. * * There is no rule of law which prevents a man from pre- 
ferring one bon&fide creditor to another" {Benton v. Thomhill, 
7 Taunt. 149) ; but the preference must not be really fraudu- 
dulent, e,ff. after the creditors have agreed to accept a compo* 
sition. Leicester v. Boae, 4 East, 372. 

' When possession of goods is taken either at once or under 
the terms of a bill of sale by the grantee, it must be ** some- 
thing more than mere formal possession." £x parte Ifutton, 
Be CoU, L. R., 14 Eq. 178; Smith v. WaU, 18 L. T., N. S. 182; 
Gough V. Fverard, 32 L. J., Ex. 210; Be Vining, L. J., Bkcy. 4 
Bobinion v. Brigga^ 40 L. J., Ex. 17. 
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presents to the said mortgagor, paid by the said 
mortgagee, the receipt whereof the said mortgagor 
doth hereby admit and acknowledge, He the said 
mortgagor Doth by these presents bargain, sell and Asmgn- 
assign nnto the said mortgagee, his executors, ad- ^ * 
ministrators and assigns. All and every the goods, Paiceb (&). 

{b) The gooda should be so^described as to be capable of Faicels. 
identi^cation, and eztrinsio evidence can be given for this 
purpose. Jamtan v. WooUotoUy 3 T. B. 618. 

The best plan is to set oat all the goods accurately in a sche- 
dule to the deed, &c., which should be written on the same 
parchment or paper as the deed itself. See Dyer y. Green, 1 
Ex. 71. 

The following forms of parcels may be useful (see sects. 4, 
6 and 6) :— 

<<AiiL and singular the trade and tenant's fixtures, plate, Fixtures 
plated goods, books, linen, china, glass, household furniture, ^^. 
and other effects, which are now in or about the dwelling-house 

of the said {mortgagor) , known as in the parish of , in 

the county of . 

Am) ALL and singular the waggons, carts, carriages, Farmmgr 
machines, and other implements of husbandry, com, hay, ^ 
straw, manure,- horses, cattle, and other live and dead farming 
stock, upon or in or about the farm, farm-house and buildings, 
now in the occupation of the said {mortgagor), and known as 

the farm in the parish of , in the county of , or 

any of them. 

And all and sing^ular the crops of com, grain, hay, g^ss, Growingr 
clover, turnips, potatoes, and aU other crops whatsoever now ^tf 7. 
standing or g^wing upon the said farm, or any part thereof. 

[And also all and singular the fixtures, furniture, effects. Future 
implements of husbandry, farming stock and crops, which may furniture, 
at any time hereafter during the continuance of the security &c- 
intended to be hereby made, belong to the said {mortgagor) y and 
be in or about or upon the said dwelling-house, farm, farm- 
house and buildings, or any other dwelling-house, farm, farm- 
house and buildings, which the said (mortgagor), his executors 
or administrators, may hold or occupy, and all other (if any) 
the fixtures, furniture, effects, implements of husbandry, f arm< 

A. — M. K 
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utensils, implements and things whicli axe now in, 
about and belonging to the messuage or dwelling- 
house, situate and being at , in the county of 

y now in the occupation of the said mortgagor. 



and which are intended to be hereinafter particu- 
larly mentioned, enumerated and described in the 
schedule hereunder written ; Bur the said schedule 
is added by way of further description and not 
to abridge the other words of description contained 
in these presents ; And all his right, title, interest, 
property, claim and demand, and every part and 
Habendum, parcel thereof ; To have, hold, receive, take and 
enjoy the said goods, chattels and premises hereby 
assigned or expressed and intended so to be unto 
the said mortgagee, his executors, administrators 
and assigns, as his and their own property and 
effects : Provided nevertheless, and it is 
hereby declared and agreed by and between the 
said parties to these 'presents, that in case the said 
mortgagor, his executors or administrators, shall 
and do well and truly pay, or cause to be paid 
imto the said mortgagee, his executors, adminis- 
trators or assigns, the said sum of £ , with 



Proviso for 
redemption. 



Tenant 
rights. 



ing stock and crops, which the said (mortgagor) shall before the 
satisf action of this security become benefidally possessed of or 
entitled to or enabled to appoint, bind or affect.] 

An3> all the tenant rights and other rights whatsoever to 
which the said (mortgagor) may be entitled on quitting his 
present or any future dwelling-house, farm, faim-house and 
buildings." 

See post. Part VII., as to stamps. 

By sect. 9, duplicate bills of sale for the same debt are void 
against all persons. 

Transfers of registered bills of sale need not be registered. 
Sect. 10. 
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interest thereon at the rate of £ — per centum per 

annum, on the day of 18 — , or at such 

earlier day or time as the said mortgagee, his exe- 
cutors, administrators or assigns, shall appoint for 
the payment thereof, in and by a notice in writing 
to be given to the said mortgagor, his executors 
or administrators, or left at his or their last or 
usual place of abode at least twenty-four hours 
before the day or time so to be appointed for pay- 
ment as aforesaid, and in the meantime pay unto 
the said mortgagee, his executors,' administrators 

or assigns, interest on the said sum of £ at 

the rate aforesaid, by equal half-yearly payments 

on the day of and the day of 

■ - in every year ; then and in such case these 
presents and every article, clause and thing herein 
contained shall cease, determine and be absolutely 
void, anything hereinbefore contained to the con- 
traiy in anywise notwithstanding. And the said ^Temmt 
mortgagor Doth hereby for himself, his heirs, ment of 
executors, administrators and assigns, covenant and interest. 
with the said mortgagee, his executors, adminis- 
trators and assigns, to pay unto him or them the 

aforesaid sum of £ with interest thereon at 

the time and in manner hereinbefore appointed for 
payment thereof. And it is hereby declared and Power to 

* •' •' take effects 

agreed by a^d between ike said paxties to these pre- ^-a.t 
Bents that after default shall be made by the said 
mortgagor, his executors or administrators, in pay- 
ment of the said sum of £ and interest or 

any part thereof, contrary to the tenor and eflfect 
of the bef ore-mentioned proviso, then and in such 
case it shall be lawful for the said mortgagee, his 

k2 
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Declaration 
of trusts of 
purchase- 
money. 



Unta 
default 
mortgagor 
to have 
possession. 



executors, administrators or assigns, peaceably and 
quietly to receive and take into his and their pos- 
session and thenceforth to hold and enjoy all and 
every the goods, chattels and premises hereby 
assigned or intended so to be ; And also to sell 
and dispose of the same and every part thereof for 
such price or prices as can be reasonably had or 
gotten for the same, and to receive and take and 
give effectual discharges for the moneys to arise 
by such sale thereof, and thereby and therewith 
in the first place to retain and to reimburse him- 
self and themselves, the said mortgagee, his exe- 
cutors, administrators or assigns, all costs, charges 
and expenses which he or they may incur or be 
put imto, in and about making any such sale or 
sales, and also in and about the receipt and re- 
covery of the said sum of £ and interest 

respectively, and in the next place to retain and to 
reimburse himself and themselves, the said mort- 
gagee, his executors, administrators or assigns, the 

said sum of £ and the interest thereon, or so 

much and such part thereof as shall then remain 
impaid and unsatisfied, and from and after full 
payment and satisfaction of such costs, charges 
and expenses, sum and sums of money as afore- 
said, to render to and account for the surplus (if 
any) of the money arising from such sale or sales 
as aforesaid unto the said mortgagor, his execu- 
tors or administrators. And it is hereby declared 
and agreed by and between the said parties to 
these presents, that until default shall happen to 
be made in payment of the said principal sum of 
£ at the day or time hereinbefore appointed 
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for payment thereof, contrary to the tenor and 
effect of the proviso hereinbefore contained, it shall 
he lawful for the said mortgagor, his executors or 
administrators, to hold, make use of and possess 
the said goods, chattels and premises hereby as- 
signed, or intended so to be, without any manner 
of hindrance or disturbance of or by him the said 
mortgagee, his executors, administrators or assigns. 
And the said mortgagee doth hereby for himself, covenant 
his heirs, executors and administrators, covenant p«eenot 

' ^ ^ ^ ' to sue, &c. 

and agree with the said mortgagor, his executors ^^^^ 
and administrators, that he, the said mortgagee, 
his executors or administrators shall not nor will 
until default shall be made in payment of the said 

sum of £ and interest, or some part thereof, 

on some or one of the days or times limited for 
payment thereof in and by the proviso for re- 
demption hereinbefore contained, bring, commence 
or institute any action, suit or process against the 
said mortgagor, his executors or administrators, for 
the recovery of the said debt or any part thereof. 
In witness, &c. 
Signed, sealed and delivered by the 

above named A. B. in the presence 

of me, X. T., of , in the county 

of , solicitor of the Supreme 

Court, I having previously ex- 

plained to the said A. B. the effect 

thereof. 

X. T. [^Address] 

Solicitor of the Supreme Court. 

{a) The execution of every bUl of sale must be attested by a Attestation, 
solicitor of the Supreme Court, and the attestation must state 



Form of 
attestation 
see sect. 10, 
eubHsect. 
1(«). 



> A. B. 
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Sect. 10, 
sub-sect. 2. 

Astor^is- 
tratiozL 



"Within 
seven days. 



Sub-sect. 2, 



Sub-sect. 4. 



Ajstore- 
gpLstratidn. 



that, before execution, the effect of the bill of sale was ex- 
plained to the grantor by the attesting solicitor. Sect. 10 (1). 

Such bill, with every schedule or inventory thereto annexed 
or therein referred to, and also a true copy of such bill and 
of every such schedule or inventory, and of every attesta- 
tion of the execution of such bill of sale, together with an affi- 
davit of the time of such bill of sale being made or given, and 
of its due execution and attestation, and a description of the 
residence and occupation of the person making or giving the 
same (or in case the same is made or given by any person under 
or in the execution of any process, then a description of the 
residence and occupation of the person against whom such pro- 
cess issued), and of every attesting witness to such bill of sale, 
shall be presented to and the said copy and affidavit shall be 
filed with the registrar within seven dear days after the making 
or giving of such bill of sale, in like manner as a warrant of 
attorney in any personal action given by a trader is now by law 
required to be filed. Sect. 10 (2). 

If the bill of sale is made or gxven subject to any defeas- 
ance or condition, or declaration of trust not contained in the 
body thereof, such defeasance, condition or declaration shall 
be deemed to be part of the bill, and shall be written on the 
same paper or parchment therewith before the registration, and 
shall be truly set forth in the copy filed under this act there- 
with and as part thereof, otherwise the registration shall be 
void. Sect. 10 (3). 

If two or more bills of sale are given of the same, or part of 
the same, chattels, they are to have priority in the order of 
date of registration. 

The affidavit may be in the following form: — 

Affidavit of Hxectition of Sill of Sale, 

IN THE High Cotjet op Justice. 
Queen's Bench Division. 

I, W. X., of , in the county of — -, solicitor, make oath 

and say: 

1. That the paper writing hereunto annexed, marked A., is 
a true copy of a bill of sale, and of every schedule or inventory 
thereto annexed, or therein referred to, and of every attestation 
of the execution thereof, and that the said bill of sale was made 
and given on the day it bears date, being the day of , 
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in the year of our Lord one thousand eight hundred and , 

and that I was present and did see A. B. [tlte mortgagor], in the 
said bill of sale mentioned, and whose name is signed thereto, 

sign and execute the same on the said day of , in the 

year aforesaid, haying previously explained the effect thereof 

to the said A. B., and that the said A. B. resides, at , in 

the county of , and is a . 

2. And I further say that the name W. X. set and subscribed 
as the witness attesting the due execution thereof, is of the 
proper handwriting of me this deponent, and that I reside at 
, and am a solicitor. 



Sworn at , this day of , one 

thousand eight hundred and , 



1 



Before me, N. 

The affidavit must accurately state — As to the 

(1) The day of execration at the bill of sale, and that it was «>ffidavit. 
duly executed and attested. 

(2) The residence and occupation of the grantor (see Harris v. 
Jones, 41 L. J., Q. B. 6), so as to unmistakeably identify him. 
AUen V. Thompson, 25 L. J., Ex. 249; Zarchin v. Iforth Western 
Deposit Sank, L. B., 8 Ex. 80. If he be of no occupation it 
should be so stated, or he shoiddbe described as late so-and-so, 
but now of no occupation ; and see Zuckin v. Sanlyn, 1 8 W, B. 4 3 . 

(3) The residence and occupation of the attesting witness. 
Briggs v. Boss, L. B., 3 Q. B. 268. The description should 
agree with that in the bill of sale. Brodrick v. Scale, L. B., 6 
C. P. 98; Blount v. Earris, 47 L. J., Q. B. 596; and see sect. 10, 
sub-sect. 1. 

These three points must be particularly attended to, or the 
bill of sale will be bad. 

Fee on filing a bill of sale . . * * '^'* I q 

„ affidavit of execution. . 2*. i ^^ ^^' ^^' ^^' 

Bills of sale must be re-registered every five years. Sect. 11. Be-ngis- 
See the act, post. Part Vm., as to renewal of registration, &c. *»*i(m. 

In order to enter up satisfaction of a bill of sale, a certificate Baturfaction. 
from the creditor should be obtained, and an affidavit made 
verifying such certificate, and that the debt has been dis- 
charged. Sect. 15. On these being produced to the registrar, 
a memorandum of satisfaction will be ordered to be indorsed on 
the bill of sale or copy filed. 
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The following is the fonn of the coiueat: — 

Consent to Order to enter Satisfa^ion, 

Js THE High Gottbt of Jtjstige. 
Queen's Bbnoh Division. 

I hereby consent to an order, that a memorandum ot satis- 
faction be written upon the copy of the indenture or bill of sale 
of personal chattels, given for securing the sum of £ , bear- 
ing date the — day of , one thousand eight hundred and 

f made between A. B., of &c, of the one part, and me, 

G. D., of &c. of the other part, and filed on the day of 

, one thousand eight hundred and , the debt for which 

such bill of sale was given as a security haying been satisfied. 

Dated the — ^^ day of , one thousand eight hundred and 

CD. 



Observa- 
tions. 



The new Act came into operation on January 1, 1879, and 
should be carefully considered, as no doubt sects. 4, 5 and 6 
will give rise to much litigation. A bill of sale should never 
be taken if other security can be obtained, but if taken should 
be registered immediately. 
Text books. See the Bills of Sale Act, 1878, with notes, &c., by H. M. B. 
Pope, Sweet, 1878, and The Law of Bills of Sale (with Supple- 
ment, 1878), by Lyon & Redman, Beeves & Turner, 1878, and 
the act itself, post. Part YIII. 
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xrs. 

Absolute Bill o/'Sale o/* Goods. 
This INDBNTUEE, made the day of , Date. 

18 — y BETWEEN A. B., of &C., Street, in the Parties. 

city of London, , of the one part, and C. D., 

of Street, in the county of , , of the 

other part. Whereas the said A. B., has con- Recital of 

agTepment 

traeted and agreed with the said C. D. for the far sale, 
absolute sale to him of the goods, chattels, and 
effects in and about his dweUing-house, situate 

and being No. — , Street aforesaid, which 

are mentioned and specified in the schedule 

hereunder written, at or for the price or sum of 

one hundred pounds : Now this Indenture wit- 

NESSETH, that in consideration of the said sum of 

one hundred pounds by the said C. D. to the said 

A. B. well and truly paid at or before the sealing 

and delivery of these presents (the receipt of which 

said sum the said A. B. doth hereby acknowledge), 

He, the said A. B. doth by these presents bargain, Aasignment. 

sell, and ossign unto the said C. D., his executors, 

administrators and assigns. All the goods, chattels 

and effects in or about the said dwelling-house of 

biTn the said A. B., situate and being No. — , 

Street aforesaid, which are mentioned and 

specified in the schedule hereunder written. And 
all the right, title, interest, property, claim and 
demand of the said A. B., of, in, and to the said 
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goods, chattels and premises, and every part thereof, 
To HAVE, HOLD, leceive, take and enjoy the said 
goods, chattels and effects, and all and singular 
other the premises hereby bargained and sold, or 
intended ^ to be. with Lb fppurtenanoes, i^to 
the said C. D., his executors, administrators and 
assigns absolutely, as his and their own goods. 
Covenant chattels and effects. And the said A. B., doth 

fortiUe. ... 

hereby for himself, his heirs, executors and ad- 
ministrators, covenant, promise and agree with and 
to the said C. D., his executors, administrators and 
assigns, that it shall be lawful for the said 0. D., 
his executors, administrators and assigns, at all 
times hereafter, to have, hold, use, occupy, possess 
and enjoy the said goods, chattels and effects 
hereby assigned, or intended so to be, without any 
let, suit, hindrance, disturbance, claim or demand 
whatsoever, of, from, or by him, the said A. B., 
or of, from, or by any person or persons whom- 
soever. 

In witness whereof the said parties to these 
presents have hereunto set their hands and seals 
the day and year first above written. 

Signed, sealed and delivered, &c. [as in premms 
precedenf]. 

The ScHEDr le to which the foregoing inden- 
ture refers. 

[List of the goods and effects.'} 
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Memorandum of Deliver!/ of Possession to be indorsed 

on the above Indenture. 

Be it remembered that on the day of 

-, 18 — , being the day and year first within 



written, a deliveiy was made by the within named 
A. B. to the within named C. D. of the goods, 
chattels and effects within mentioned or referred 
to, a chair being delivered to the said 0. D. in the 
name of the whole in the presence of me [or us]. 

Witness, E. F., of Street, in 

the city of London, solicitor of 
the Supreme Court. 
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PART III. 

I. 

ft 

Further Charge bt/ Indorsement («). 

This INDENTUEE made the day of 

y 187 — , between the within-named A. B., Partiea. 

of &e. [morfgagor^y of the one part, and the 
within-named 0. D., of &c. [mortgagee]^ of the 
other part : Whereas the within-mentioned sum RecjitaJa-^ 

n n • i*n • i.T_ -i. J! j.T_ that original 

01 £ IS still owmg on the security of the debtstoi 

within -written indenture, but all interest has aad agree- 
ment for 

been paid up to the date hereof, And whereas further 

"■• adTanoe: 

the said 0. D. hath agreed to lend to the said 

A. B. the further sum of £ on having 

the repayment thereof with interest at the rate 
hereinafter mentioned secured in manner here- 
inafter appearing: Now this Indenture wit- Testatum. 
nesseth that in pursuance of the said agreement 
and in consideration of £ — »— this day paid by 
the said 0. D. to the said A. B., the receipt whereof 

(a) In praotioe it is advisable that deeds of further cliarge, 
transfer and reoonveyanoe should, whenever possible, be in- 
dorsed on the original mortgage deeds. 

See ante, p. 6, as to further advances after notice of prior 
charges. 

Before making the further advance the mortgagee should, 
of course, be satisfied that the property is of aiaple value (see 
ante, p. 28), and that there are no undisclosed incumbrances 
thereon. 
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Covenants 
by mort- 
gagor to 
rei)ay ad- 
vance and 
interest. 



Interest to 
be reduced ^ 
on punctual 
payment. 



Declaration 
that here- 
ditaments 
not to be 
redeemable 
-without 
payment of 
present 
charge and 
interest, 



the said A. B. doth hereby acknowledge, He the 
said A. B. Doth hereby for himself, his heirs, 
executors and administrators, covenant with the 
said C. D., and his executors and administrators. 
That the said A. B., his heirs, executors or ad- 
ministrators, will on the day of next, 

pay to the said C. D., his executors or adminis- 
trators, or their or his assigns, the sum of £ 

with interest for the eame in the meaatime at the 
rate of £ — per cent, per annum, without any 
deduction (to be reduced to £ — per cent, per 
a.Tmum if the same be punctually paid on the day 
it becomes due or within one calendar month after 
that day) ; And if the same sum or any part 

thereof shall remain unpaid after the said 

day of next, will thenceforth pay to hiTn or 

them interest for so much thereof as for the time 
being shall remain unpaid at the rate of £ — per 
cent, per annum, by equal half-yearly payments, 
on the day of , and the day of 



, without any deduction (to be reduced to 

£ — per cent, if paid as above mentioned). And 
this Indenture also witnesseth, and it is 
HEREBY DECLARED AND AGREED, that all the here- 
ditaments and premises comprised m and expressed 
to be granted and assigned (a) by the within- written 
indenture shall not be redeemable except upon 
payment by the said A. B., his heirs, executors, 
administrators or assigns, to the said 0. D., his 
executors or administrators, their or his assigns, of 
as well the said sum of £ (b) and interest for 



{a) Or " demised" if leaseholds mortgaged by demise. 
(b) The further advance. 
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the same according to the covenant hereinbefore 
contained in that behalf as the within-mentioned 

sum of £ and the interest so to become due 

thereon. And further that the power of sale in and that 
the within written indenture contained, and all sale, &c. 

shall extend 

taists, powers and provisions, anoillaoy or in rela- ^^^ 
tion thereto, shall extend and be applicable so as . 



to be a further security for the said sum of £ 

and interest, and as if the said sum had formed 
part of the principal simi secured by the within- 
written indenture assigned or expressed so to be [add 
covenants for further assurancey ante,p, 26]. 
In witness, &o. 



A. — M. 
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Parti#ii. 



11. 

Transfer of Mortgage of Freeholds. 
By Indorsement on Indenture of Mortgage. 

This INDENTUEE {a) made the day 

of , 18 — , between the within-named C. D. 



Parties to 
transfer of 
mortgage. 



Usual but 

notneoea- 

sarjrto 

assign 

mortgage 

debt. 



{a) It is desirable to make the mortgagor a party to the 
transfer where practicable, because then the transfer will be 
subject to all the equities existing at the time of transfer 
between the mortgagor and mortgagee. Earl of Macelesjield 
V. Fittoiiy 1 Vem. 168 ; and see Walker y, Jones, L. R., 1 P. C. 
50. When the mortgagor is a party and no new power of 
sale is given, it is important, in order to prevent any question 
from arising on such point, that the old power of sale should 
be expressly recognized and confirmed by the mortgagor. 
Curling v. Shuttleworth, 6 Bing. .121; Young v. Roberts, 16 
Beav. 658. 

It is not necessary that the mortgage debt should be assigned 
on a transfer in order to retain its priority {Phillips v. Grut^ 
teridge, 4 De G. & J. 531 ; TTatts v. Symes, 1 De Gt. M. & G. 
240) ; but it is always prudent to do so when the mortgagor is 
a party, in order to show that the transferee is depending on 
the old security. 

If the mortgagor is not a party, the transferee should at 
once give notice to him of the transfer. See form of notice, 
postf Part IV. ; see WiUiams v. Sorrell, 4 Ves. 389. See also 
Withington v. Tate, L. R., 4 Ch. 288. 

On the death of the mortgagee his personal representatives 
wiU be entitled to the mortgage money, though the estate if 
in fee will go to his heir or devisee, who will be a trustee for 
the personal representatives. Thomhorough v. Baker, 1 Ch. 
Ca. 283. 
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[friartgagee]^ of the first part, the within-named 
A. B. [mortgagor]^ of the second part, and 
E. F., of &o. [transferee]y of the third part : 

Whebeas the principal sum of £ secured by Eedtaia- 

the within-written indenture remains due and dpai m^ey 
owing to the said C. D., but all interest thereon owing: 
has been paid up to the day of the date of these 
presents, as the said A. B. [nwrfgagor'] and 0. D. 
[mortgagee] do hereby respectively admit and 
acknowledge; And whereas as the said E. F. ofagree- 
[tramferee'] has agreed to pay unto the said make 

0. D. [mortgagee]^ the said sum of £ , upon 

the transfer hereinafter contained of the within- 
written mortgage security: Now THIS Indenture First 

. , . . J r» testatum. 

WITNESSETH, that ip. puTsuanco and performance 
of the said recited agreement, and in considera- 
tion of the sum of £ to the said 0. D. 

[nwrtgagee], with the privity and approbation 
of the said A. B. [mortgagor'] (testified by his 
executing these presents) now paid by the said 
E. F. [tran8feree]y the receipt, &c.. He, the 
said C. D., with the like privity of the said 
A. B. (testified as aforesaid), doth by these Asa^mnent 
presents assign and transfer unto the said E. F.,. money and 
his executors, administrators and assigns, All 
that principal sum of £ sterling, and aU in- 
terest secured by the within-written indenture 
henceforth to become due for the same, and all 
rights and remedies for recovery of the said prin- 
cipal money and interest, [together with full power; 
and authority for the said B. F., his executors, ■ 
administrators and assigns, in the name or names 
of the said C. D., his executors or administrators, . 

l2 
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Habendum. 



Second 
testatum. 



FaxcelB. 



Power of to demand, sue for, recover and receive of and 
from whomsoever it may concern, the said princi- 
pal money and interest, and to sign and give re- 
ceipts and discharges for the same] (b) : To 
hold and receive the said principal sum of 

£ and interest hereby assigned, unto and 

by the said E. F., his executors, administrators 
and assigns, absolutely. And this Indenture 
FURTHER WITNESSETH, that for the considerations 

Conveyance. afoTCsaid, HJE, the Said C. D., with the like 
privity of the said A. B. (testified as afore- 
said), DOTH by these presents grant and convey, 
and He, the said A. B., Dora by these presents 
grant a^d confirm unto the said E. F., Ms heirs 
and assigns, All and singular the messuages, 
lands, tenements and hereditaments which were 
comprised in or conveyed by the within-written 
indenture, and their respective rights, members 
and - appurtenances (And all the estate, &c.) : To 
have and to hold the said messuages, lands, 
tenements, hereditaments and premises hereby 
assured, and the appurtenances, unto and to 
the use of the said E. F., his heirs and as- 
signs, for ever, subject, nevertheless, to such 
equity of redemption as the same are subject 
to under or by means of the within-written in- 
denture, and with aU the powers of sale and other 
provisions within given or contained for securing 
or obtaining payment of the said principal money 
and interest, and the costs, charges and expenses 



Habendum. 



Subject to 
equity of 
redemption. 



(b) But see Judicature Act, 1873, 36 & 37 Vict. c. 66, s. 25, 
sub-sect. 6, as to the necessity, of this power of attorney. 
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therein mentioned, and which powers and pro- 
visions the said A. B. doth hereby grant, ratify 
and confirm unto the said E. F., his heirs, execu- lutiflcation 
tors, administrators and assigns, in the same or 
the like manner as if by the said indenture the 
same had been originally given or granted unto 
him or them, or as near thereto as may be(c). 
{Covenant hy mortgagee against incumhramea^ post, 
p. 153.) 

In WITNESS, &c. 

(c) In transfers of mortgages of leasehold property after Transfers of 
assigning the debt as above, the mortgagee will assign the 1®**"®*!°!^- 
remainder of the lease to the transferee, his executors, admi- 
nistrators and assigns. See antej p. 76. 

In transfers of copyholds it is usual for the mortgagor to Copyholds. 
make a new conditional surrender to the transferee, satisfac- 
tion being at the same time entered on the old one. See Frid. 
Con. i. 493. 

See^n^^, p. 126, as to transfers of charges by registered 
proprietor under the Land Transfer Act, 1875. 
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Parties. 



Reoonyey- 
anoe Bhould 
be made by 
indone- 
ment. 



As to 
recitals. 



ni. 

Reconveyance of Freeholds on Discharge. o/* 

the Mortgage Debts (a). 

This INDENTUEE made the day of 

18 — , between the within named C. D., of 



Rights of 
mortgagor 
on reconvey- 
ance. 



Costs. 



&c. \riiortgagee\ of the one part, and the within- 
named A. B., of &o. \rnortgagor\ of the other part(6) : 
Whereas there is now due and owing to the 

(a) Keconyeyances should always be, if possible, indorsed on 
the original mortgage deed, not only for the sake of concise- 
ness, but in order that when the mortgage deed is produced, it 
shall have therewith the eyidence of the reconyeyance, for 
otherwise the deed may be lost, and difficulty experienced in 
proying that it was eyer executed or that the mortgage debt 
has been paid. 2 Day. Cony. 828. 

{b) Here recite any deyolution of interest necessary to make 
the title clear, e.g,^ the death of any of the parties and proof 
of their wills, &c. 

By the Vendor and Purchaser Act, 1874, sect. 4, the legal 
represefitative of a mortgagee may, on payment of all money 
due, reconyey or surrender the mortgaged estate. 

A mortgagor is entitled to haye the property reconveyed 
and the securities giyen up on payment of what is due {Walker 
y. Jonesy L. It., 1 F. 0. 60) ; but the money must be actually 
paid before this right arises. Wether aU y. Collins^ 3 Hadd. 242. 
See Hartley y. Burton, L. B., 3 Ch. 365, as to recitals in a 
reconyeyance. 

If trusts of the mortgage debt haye been declared, the trust 
deeds must be handed oyer, or they must be coyenanted to be 
produced. 

The mere deliyery.up of the deeds will not cancel the debt 
[Hurst V. Beach, 6 Madd. 351), but a reconyeyance will be 
presumed after a long interyal and no demand made for prin- 
cipal or interest. Hillary v. Walker, 12 Ves. 239. 
See post, Part YI., as to Costs. 
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said 0. D., upon or by virtue of the within-written ^^^g^m 

indenture, the within-mentioned sum of £ , ^^'^^giye 

but all interest thereon has been paid and satisfied £fj?^^. 

•t gagorto pay 

up to the date of these presents : And whereas ^^ ««^^- 
the said A. B. is desirous of paying ofE the said 
principal sum of £ , and of having the here- 
ditaments and premises comprised in the within- 
written indenture re-conveyed to him in manner 
hereinafter mentioned; Now this Indenture TeBtatum. 
WITNESSETH that in consideration of the sum of Receipt. 

£ to the said C. D., paid by the said A. B., 

on or before the execution of these presents, in full 
satisfaction of all principal money and interest 
secured by the within-written indenture, the receipt 
of which said sum he the said C. D. doth hereby 
acknowledge, he the said C. D. doth hereby grant Grant. 
and release unto the said A. B. and his heirs. All Parcels. 
AND singular the piece or parcel of ground with 
the messuage and outbuildiags erected, thereon, 
being the hereditaments and premises comprised 
in, and assured by the within-written inden- 
ture (c). And all the estate, right, title, interest. 

The mortgagee is not compelled to produce his deeds tiU he 
is paid off. Greenwood y. Hothtcell, 7 Bea. 291. 

If the deeds have been lost, the mortgagor will be entitled 
to compensation for the loss. Brown v. Sewell, 11 Ha. 49. 

In case of infancy or lunacy of the mortgage, vesting orders Trustee acts, 
may be obtained imder the Trustee Acts, 1850 and 1852 (see 
13 & 14 Vict. c. 60, ss. 7 & 8, and 15 & 16 Vict. c. 87, ss. 16, 
21), and the money paid into court. Sect. 48. 

On a reconveyance of copyholds, if the mortgagee has not Copyholds, 
been admitted, a memorandum of satisfaction is ent-ered on 
the court rolls. 

(c) Any important additions or buildings since the date of 
the mortgage should be mentioned here. 
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claim and demand whatsoever of him the said 
C. D. in and to the said premises and every 

Habendum, part thereof, To HAVE AND TO HOLD the Said 

hereditaments and premises hereby assured, freed 
and absolutely discharged from all principal 
moneys and interest secured by the within- 
'written indenture and all claims and demands on 
account thereof respectively, or any part thereof 
respectively, or in anywise relating thereto, unto 
and to the use of the said A. B. and his heirs 
for ever. [^Gr, if mortgagor married before 1834, 
to uses to bar dower. Unto the said A. B. 
and his heirs. To such uses, for such estates and 
upon such trusts as the said A. B. by any deed 
or deeds to be by him legally executed shall ap- 
point ; And in default of and until such appoint- 
ment, and so far as any such appointment (if 
incomplete) shall not extend, To the use of the 
said A. B. and his assigns, during his life without 
impeachment of waste; And after the determi- 
nation of that estate by forfeiture or otherwise in 
his lifetime. To the use of the said [^dotcer trustee'] 
and his heirs during the life of the said A. B., 
In trust for the said A. B. and his assigns, and 
after the detemunation of the estate so limited in 
use to the said [dower trustee] and his heirs as 
aforesaid. To the use of the said A. B., his heirs 
Dedaration and assigns for ever.] And it is hereby declared 
dower. by the said A. B. that his widow shall not be en- 
titled to dower out of the said hereditaments and 
premises hereby assured, or intended so to be, or 
Covenant any part thereof. And the said C. D. doth hereby 
gl^^^at for himself, his heirs, executors and administrators. 
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covenant with the said A. B., his heirs, appointees he has not 
and assigns, that he the said 0. D. hath not at any 
time done or executed, or knowingly suffered, or 
been party or privy to any act, deed or thing 
whereby the hereditaments and premises hereby 
assured, or expressed so to be, or any of them, are, 
is, can or may be impeached, incumbered or af- 
fected in estate, interest, title or otherwise. 
In witness, &c. 
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Parties, 



Bedtals. 



Beoeipt. 



Stmender. 



IV. 

Surrender of Leaseholds (a). 

This indenture made the day of 

18 — , between the within-named C. D. 



\mortgagee\ of the one part, and the within- 
named A. B. [fjtortgagor'], of the other part: 
Whereas the within-mentioned principal sum of 
£ is still due on the security of the within- 
written indenture, but all interest has been paid 
up to the day of the date hereof: Now this 
Indenture witnesseth that in consideration of 

£ by the said A. B., paid to the said C. D., on 

the execution of these presents (the receipt of which 
said sum, and that the same is in full satisfaction 
of all principal moneys and interest secured by the 
within-written indenture, the said C. D. hereby 
admits and from the same hereby releases the 
said A. B., his heirs, executors, administrators 
and assigns), The said C. D. Doth hereby 
release, surrender and yield up unto the said 
A. B., his executors, administrators and assigns, 



{a) On repayment of a mortgage debt in case of leaseholds, if 
the mortgage is by demise the term should be snzrendered to 
the mortgagor so as to fall into the reversion. . If the'mortgage 
be by assignment, the term, &c. must be-re-assigned to the 
mortgagor. 

A surrender must be by deed. 8 & 9 Vict. c. 106, s. 3. 

As to Btampfl, see i>ost, Part VII. 
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All the hereditaments demised by the within- Parcels, 
written indenture, or which are now by any means 
vested in the said C. D. (subject to redemption 
by virtue of the same indenture), Together 
with their rights, members and appurtenances, 
And all the estate, right, title, interest, claim and 
demand of the said C. D., in, to, or out of the 
same premises ; To hold all the said premises Habendxun. 
hereby released iand surrendered unto the said 
A. bI his executors, administrators and assigns, 

freed from the within-mentioned sum of £ 

and interest secured by the within-written in- 
denture. And the said C. D., hereby for him- covenantby 
self, his heirs, executors and administrators, cove- thatSS^ 

not incnni- 

nants with the said A. B., his heirs, executors, ad- terpd. 
ministrators and assigns, that he the said C. D. has 
never done or suffered, or been party or privy to 
any act, deed or thing whereby any of the said 
premises hereby surrendered are or may be im- 
peached, incumbered or prejudicially affected in 
any way whatsoever. 

In WITNESS, &c. 

A receipt in full endorsed on the deed will have the same 
legal effect as a surrender, and the term being satisfied will 
cease. 
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V. 



Parties. 



Bedtals— 

That prin- 
cipal and 
interest re- 
main owing: 

Of mort- 
gtte[or*8 
desire to 
sell. 



Thatmort- 

satisfied 

with 

security. 



Testatum. 



Belease of Land situate in , in the County 

of , discharged froin Mortgage Secukity. 

This INDENTTJBE, made, &o. between C. D., 
of, &o. [niortgagee']^ of the one part, and A. B., of, 
&o. [mortgagor^ of the other part [recite mortgage ^ 
ante^ p. 94] : And whereas the said principal 
sum secured by the hereinbefore recited indenture 
of mortgage, with some interest, still remain due 
and owing thereon : Ant) whereas the said A. B. 
is desirous to sell the land and hereditaments 
hereinafter described and hereby assured or in- 
tended so to be, being part of the hereditaments 
comprised in the said mortgage security: And 
WHEREAS the said 0. D. being satisfied, that the 
messuages, lands, tenements and hereditaments 
(other than . the said land and hereditaments 
hereby assured) comprised in or conveyed by 
the hereinbefore recited indentiu'e of mortgage 
form a sufficient security to him for the re- 
payment of the said principal sum and interest 
thereby secured, has, upon the request of the said 
A. B., and to enable him to complete the said sale, 
agreed to release the said land and hereditaments 
hereinafter described and hereby assured or in- 
tended so to be, from the said mortgage in ma^- 
ner hereinafter contained : Now this indenture 
WITNESSETH that, in pursuance and performance 
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of the said recited agreement in suoli behalf and 
in consideration of tlie premises, he, the said 0. D., 
doth by these presents grant, release and con- 
firm imto the said A. B., his heirs and assigns. Parcels. 
AxL l_Parcels, — General tcords. — Estate clause']y To 
have and to hold the said land, hereditaments Habendum. 
and premises hereby assured or intended so to be, 
unto and to the use of the said A. B., his heirs 
and assigns, for ever, freed and absolutely dis- Diachaiged 
charged of and from the said pnncipal sum secured gage, 
by the hereinbefore recited indenture of mortgage, 
and from all interest payable in respect of the 
same. \ Covenant by C. 2)., that he has done no act covenant 

7 -i ^ rt n against in- 

* to incumoery ante^ p. loo. J cumbrancea 

In WITNESS, &c. 
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Parties. 



TTtiKtyof 

havmga 

reoeiTer. 



Appoint- 
ment of 
receiver by 
Htatute. 



VI. 

Deed o/* Eeceivebship (a). 

This INDENTUEE made, &c. between C. D., 
of, &o. [mortgagee], of the fiist part, A. B., of, 

. _ ■ ~ ~ 

(a) The appointment of a receiver is useful in mortg^ages of 
life interests by tenants for life, and in other cases where it 
is important to prevent the interest from falling into arrear. 
Hayes* Cone. Oonv. 612, note by Coltman. The receiver in 
an ordinary receivership deed is the agent of the mortgagee 
only. Jefferya v. Dieksotij 1 L. B., Ch. App. 183 ; see also 
Law V. Glenfif L. R., 2 Ch. C34. 

Where the principal money is unpaid for one year after it 
has become payable, or the interest is six months in arrear, 
the mortgagee may appoint or obtain the appointment of 
a receiver of the rents of the property. The course for 
the mortgagee to pursue is to appoint as receiver the per- 
son named for such purpose in the mortgage deed, or if 
no person be so named, then by writing delivered to the 
mortgagor, or affixed on some conspicuous part of the pro- 
perty, to require him to appoint a proper person as receiver, 
and if no such appointment be made within ten days after 
such requisition, then the mortgagee may, by writing, appoint 
any person he may think fit. The receiver so appointed is 
to be deemed the agent of the mortgagor, and to have the 
usual powers of a receiver, and he may be removed by the like 
authority and another appointed in his place. The receiver is 
to have a commission not exceeding five per cent, on the 
amount of the money received, and he may, if directed by the 
mortgagee, insure the property. The receiver is to apply 
the money in the first place in discharge of all taxes, rates, 
and assessments, and in payment of his commission and of the 
insurance premiimis, and in the next place in payment of the 
interest on the principal money, and pay the residue of such 
money to the mortgagor. 23 & 24 Vict. c. 146, s. 11, sub-s. 
17—23 ; see post, Part VIII. 
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&c* [martgagor]y of the second part, and E. F., of, 
&o. \i*eceiver\y of the third part : Whereas by ^^J?^^ 
indenture bearing even date with, and executed 
immediately before, the execution of these pre-, 
sents, and made between the said A. B. of the 
one part and the said 0. D. of the other part, All 
AND SINGULAR the, &c. \^parceli\ mentioned or 
described in the schedule to these presents and 
their appurtenances, have been mortgaged unto 
the said 0. D., his heirs and assigns, for se- 
curing the payment by the said A. B., his heirs, 
executors, administrators or assigns, unto the said 
C. D., his executors, administrators or assigns, of 

the sum of £ sterling, upon the day of 

, 18 — , and interest thereon after the rate 

of £ — per cent, per annum half-yearly, on the 

day of and the day of in 

each year, in the meantime or during the con- 
tinuance of the said security: And tvhereas Eedtaiof 

_ , 'intention to 

upon the treaty for the loan of the said sum of appoint 

£ , it was agreed that the punctual payment 

of the interest of the same sum should be secured 
by means of a receiver to be appointed in manner 



A reoeiver is generally appointed bj the mortgagee with 
the oononrrence of the mortgagor. If appointed by the Court 
he must find sureties. Tylee y. Tylee^ 17 Bea. 583. A receiver 
may be appointed of personal estate. 

The receiver will be entitled to his proper costs for receiving 
the rentSj &c. Gilbert v. Dyneley, 3 Sc, N. B. 364. If 
appointed by the Court he should obtain the sanction of the 
Court to bring or defend actions or to take any important 
step involving expense. He may distrain for one year's rent 
without authority from the Court. Brandon v. Brandon, 6 
Madd. 473. 



reoeiver. 
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Firat 
testatum. 



Demise. 



Habendum. 



For term of 
ninety-nine 
years deter- 
minable. 



Trusts of 
such term. 



hereinafter contained, and that upon the nomina- 
tion of the said C. D. the said E. F. should be the 
first receiver to be so appointed : Now this in- 
. DENTURE WITNESSETH that in puTsuanoe of the 
said recited agreement in such behalf and con- 
sideration of the premises, he the said 0. D., with 
the privity and approbation of the said A. B. 
(testified by his executing these presents), doth 
by these presents bargain, sell and demise, and he 
the said A. B., on the nomination of the said 
0. D. (testified by his executing these presents), 
doth by these presents grant, demise and confirm 
unto the said E. F. and his assigns, All and 
singular the, &c. \_ parcels] mentioned or described 
in the schedule to these presents and their respec- 
tive appurtenances: To have and to hold the 
said [^parcels] hereby demised, or intended so to 
be, unto the said E. F., and his assigns, for the 
term of ninety-nine years, to commence from the 
day next before the day of the date of these pre- 
sentSy and fully to be complete and ended if he 
the said E. F. shall so long live: Nevertheless 
upon the trusts hereinafter expressed concerning 
the same (that is to say), Upon trust in case the 

thereof, shall not be paid for days after 

any or either of the days in and by the said in- 
denture of even date herewith appointed for pay- 
ment of the same, then that the said E. F. do and 
shall enter into and upon the said lands, heredita- 
ments and premises mentioned or described in the 
said schedule to these presents, and recover, dis- 
train for, collect and receive the rents and profits 
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thereof then due and owing, and from time to 
time thereafter during the continuance of the 
Beourity of the said indentuw of even date here- 
withy thereafter to become due and owing, and 
hold and apply the said rents and profits^ or the 
dear moneys to be received or obtained therefrom, 
upon the trusts hereinafter expressed concerning 
the same. And this indenture further wit- second 
KESSETH that in further pursuance of the said 
recited agreement in such behalf, he the said 
C. D., by the direction of the said A. B. (testified 
as aforesaid), doth by these presents constitute 
and appoint, and he the said A. B., upon the 
nomination of the said 0. D. (testified as afore- 
said), DOTH by these presents nominate, appoint 
and confirm the said E. F. to be the receiver and Appoint- 
attorney in the name or names of him the said J^^. 
0. D. and the said A. B., or either of them, and 
in their or either of their names, to ask, demand, 
sue for, recover, collect and receive of and from all 
and every or any of the present or future tenants 
or occupiers of the said lands, &c., mentioned or 
described in the said schedule to these presents 
respectively, or any other person or persons liable 
or who shall be liable to pay the same, the rents and i^ities of 
profits at the time of any such default in payment 
of interest as aforesaid due aud from time to time 
thereafter to grow due for or in respect of the said 
lands, hereditaments and premises, until such time 

as the said sum of £ and all interest for the 

same respectively shall be paid, or the said lands, 
hereditaments and premises respectively shall be 
discharged from the payment of the same, and to 

A. — M. M 



receiver. 
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settle with the person or persons liable to pay the 
said rents, all aooounts relating to the same rents, 
and to receive the balance of the said accounts 
respectively from the persons liable to the payment 
of the same respectively, or from any other per- 
sons who shall be willing to pay the said balances 
respectively, and to make distresses and bring 
actions as occasion shall re<]tiire, and on receipt of 
the said rents and profits, or any part thereof, 
to make, sign, seal, execute and deliver a good and 
sufficient receipt, release and acquittance, or other 
discharge, for the whole or any part of the same 
rents, profits and money, and generally to make, 
do and execute any other act, deed, matter or 
thiDg whatsoever, for or towards the recovering or 
obtaining payment of the rents and profits due 
and to grow due as aforesaid, and one or more 
attorney or attorneys under him for all or any of 
the purposes aforesaid, to make, nominate, substi- 
tute and appoint, and at will and pleasure to re- 
voke the same nomination, substitution, and ap* 
pointment respectively, and notwithstanding any 
such nomination, substitution or appointment, to 
exercise all or any of the powers hereby given to 
Ritiflcation ^j^ the Said E. F., And the said C. D. and A. B. do 

oi powers. ' 

and each of them doth give and grant unto the said 
E. F. the fuU and whole power and authority of 
them the said 0. D. and A. B., and each of them, 
over the premises, and do and each of them doth 
undertake to ratify, confirm and allow to be valid, 
and sufficiently available to all intents and pur- 
poses, all and whatsoever the said E. F. shall law- 
fully do or cause to be done in and about the pre- 



MISCELLAKEOUS FBECEDEKTS. 163 

mises by virtue of these presents, And the said Direction to 
C. D. and A. B, do and each of them doth order pay rents, 

&c. to 

and direct that the present or future tenants or receiver, 
occupiers of the said lands, &c., mentioned or de- 
scribed in the said schedule to these presents, do 
pay to the said E. F., or to his substitute or 
substitutes, all the rents and profits due and to 
grow due for the said lands, hereditaments and 
premises. And do and each of them doth hereby whoae 

_ ^_ xeceints to 

declare that the receipts of the said E. F., or of his be good 
substitute or substitutes, shall be good and suffi- 
cient discharges to the respective tenants, occupiers 
and other persons, for the rents and sums of 
money they shall respectively pay to the said E. F. 
or his substitute or substitutes. And do and each of 
them doth hereby declare that after payment of 
the same rents and profits to the said E. F., or to 
his substitute or substitutes, the said tenants, occu- 
piers or other persons shall not be obliged to see 
to the application or be answerable for the mis- 
application of the rents and sums of money which 
shall be paid by them respectively; And it is 
hereby declared and agreed that all the rents and 
profits which shall be received by the substitute or 
substitutes of the said E. F. shall be paid by the 
same substitute or substitutes to the said E. F., and 
that the said E. F., his executors and administra- 
tors shall stand possessed of the moneys which 
shall be received by or paid to him or them under 
or by means of the demise and the trusts, powers 
and authorities hereinbefore respectively contained 
upon the trusts hereinafter expressed concerning 
the same (that is to say) Upon trust that the said jousts of 

\ *i f tne monies 

m2 
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voder E. F. do and shall thereout make such allowance 
to the tenants, and pay and discharge such taxes, 
rates and outgoings (if any) as the said A. B. or 
his heirs is are or would be bound to allow or pay 
for or in respect of the said premises, or any of 
them, and in the next place retain and reimburse 
unto and for himself and his said substitute or 
substitutes all sums of money, costs and charges in 
or about such receivership, and a reasonable re- 
muneration for himself and his said substitute or 
substitutes therein not exceeding one shilling in 
the pound upon the amount of all such rents and 
moneys from time to time to be received, and in 
the next place pay unto the said G. D., his exe- 
cutors, administrators or assigns the interest of the 

said sum of £ , or so much thereof as shall 

remain unpaid, together with all costs, charges and 
expenses as he or they shall pay, sustain or incur 
by reason or in consequence of the nonpayment of 
such interest or any part thereof, and after making 
all the payments and deductions aforesaid, do and 
shall pay the surplus that shall remain of the 
said rents, profits and moneys unto the said A. B., 
his heirs or assigns, unless or imtil the said 0. D., 
his executors, administrators or assigns, otherwise 
direct; but if and when he or they so require, 
then do and shall pay such surplus from time to 
time unto him or them in or towards satisfaction 

of the said principal sum of £ or so much 

thereof as shall remain unpaid, and upon and for 

pwmso for HO othcr trust, intent or purpose whatsoever : Pro- 

CGSSGr of 

term. TIDED ALWAYS, and it is hereby further declared 

and agreed, that as and .when the said principal 
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sum of £ and all interest thereon shall be 

fully paid and satisfied, or the said lands, &e. 
mentioned or described in the said, schedule to 
these presents, shall be discharged therefrom, and 
aU such costs, charges and expenses (if any) as the 
said E. F. shall have incurred or sustained in or 
about the execution of the trusts and powers afore- 
said shall be fuUy paid or satisfied, or if and when 
the said 0. D., his executors, administrators or 
assigns, by any writing to be endorsed upon these 
presents or on any other instrument, and to be 
signed by him or them, so direct, then and in any 
or either of such cases the said term of 99 years 
so determinable as aforesaid shall instantly cease 
and be at an end ; And rr is hereby further ProTision 
AGREED, and the said A. B. doth hereby covenant mentof new 
with the said 0. D., his heirs, executors, adminis- 
trators and assigns, that in case the said E. F. 
shall by death or other disability be disqualified 
or rendered incapable to collect and receive the 
rents and profits of the said lands, hereditaments 
and premises hereinbefore demised or intended so 
to be, or shall neglect or refuse to proceed therein 
in manner aforesaid, or shall otherwise misbehave 
himself in the trusts hereby reposed in him, whilst 

the said sum of £ or any part thereof shall 

remain or continue on the aforesaid security, then 
and in any of the said cases the said A. B., his 
heirs or assigns, shall and will join with the said 
C D., his heirs, executors, administrators or assigns, 
in removing the said receiver, if then living, from 
his said employment, and shall and will in any of 
the cases aforesaid duly constitute and appoint or 
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authorize such other fit person or persons in the 
place or stead of the said E. F. as the said 0. D., 
his executors, administrators or assigns, shall from 
time to time nominate, direct or appoint, and join 
and concur with them or him in a^demise in like 
manner as aforesaid imto such new receiver of the 
said premises for a like term of 99. years, deter- 
minable in like manner, Upon trusts and with 
powers to collect, receive and pay the rents and 
profits of the said lands, hereditaments and pre- 
mises upon and for the trusts and purposes herein- 
before mentioned, and so from time to time when 
and as the like case shall happen ; And- if the 
said A. B., his heirs or assigns, shall neglect 

or refuse so to do for the space of days 

after the death, incapacity or misbehaviour of the 
said E. F., or such receiver so to be nominated and 
appointed as aforesaid, then and in such case, and 
from time to time as often as the same shall 
happen, it shall be lawful for the said C. D., his 
executors, administrators or assigns, if he or they 
shall think fit, without the consent or concurrence 
of the said A. B , his heirs or assigns, to constitute 
and appoint some fit person to collect, receive and 
pay the rents and profits of the said lands, here- 
ditaments and premises, and to demise the same 
to him in the manner, upon the trusts and for 
the purposes aforesaid, as the said C. D., his exe- 
cutors, administrators or assigns shall think fit. 

Receiver to AnD IT IS HEREBY DECLARED AND AGREED that 

themort- the said E. F., and the" person or persons to be 
substituted from time to time in his place or stead, 
shall be and be considered as the agent of the said 
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A. B., his heirs, executors, administrators and 
assigns, and that the said A. S., his heirs, executors, 
administrators or assigns, shall bear the loss of all 
damages to arise by or from the misconduct or 
mismanagement of the said E. F., or other the 
person to be appointed receiver from time to 
time as aforesaid: Provided also, and it is hereby Eeodvernot 
further declared and agreed that, notwithstanding until inte- 
anything hereinbefore contained, the said E, F., aireax. 
or the receiver to be appointed from time to time 
as aforesaid, shall not take or receive any of the 
said rents aad profits of the said lands, &c., hereby 
demised or intended so to be in the meantime imtil 

the interest of the said sum of £ shall be in 

arrear for the space of days after some or 

one of the days or times so appointed for pay- 
ment of the same. Provided also, and it is indemnity 
hereby further declared and agreed that the said 
C. D. and E. F. respectively, and their re- 
spective heirs, executors, administrators or as- 
signs, and also the person who from time to 
time shaU be appointed the receiver by virtue of 
the provisions hereinbefore contained, his heirs, 
executors, administrators and assigns respectively, 
shall severally and respectively be charged and 
chargeable only for such moneys as they re- 
spectively shall actually receive by, virtue of the 
trusts, powers or confidence hereby in them re- 
posed, and that any one or more of them shall 
not be answerable or accoxmtable for the other or 
others of them, nor for the acts, receipts, neg- 
lects or defaults of the other or others of them, 
but each and every of them only and respectively 
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for his and their own acts, receipts, neglects or 
defaults respectively; and that they or any of 
them shall not be answerable or accountable for 
any banker, broker or other person with whom or 
in whose hands aay part of the said trust moneys 
shall or may be deposited for safe custody or 
otherwise in the execution of the trusts herein- 
before contained, and that they or any or either 
of them shall not be answerable or accoimtable for 
aay misfortune, loss or damage which may happen 
in execution of the aforesaid trusts or in relation 
thereto, except the same shall happen by or through 
his or their own wilful default respectively, and 
then and in that case each person respectively 
shall singly and alone be answerable for such loss 
and damage as shall arise from his and their own 
default ; And also that it shall be lawful for the 
said 0, D., his heirs, executors, administrators and 
assigns, and also the said E. P., and every such 
receiver to be appointed as aforesaid, and every 
or any of them, their and every of their heirs, 
executors, administrators and assigns, by and out 
of the moneys which shall come to their respective 
hands by virtue of the trusts aforesaid, to deduct, 
retain, take and reimburse to and for himself and 
themselves respectively, and to allow to each 
other all costs, charges, damages and expenses^ 
which they or any of them shall or may suffer, 
expend, disburse, lay out, be at, or be put unto, 
in or about the execution of the aforesaid trusts, 
powers and authorities. In witness, &c. 

The Schedule. 
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yn. 

Memorial of a Mortgage /or Registration (a). 

A. B. \ A MEMORIAL to be registered of an Redtaiof 
to > indenture of mortgage, bearing date the 

CD./ day of , 18 — , made betweei^ 

A. B., of &e., of the one part, and 0. D., of &o., 

(a) If the property be situate in Middlesex or Yorkshire the 
deed must be registered. The City of London is not within 
the scope of the acts, — 

(7 Anne, c. 20, Middlesex) ; 

(2 & 3 Anne, c. 4, West Riding of Yorkshire) ; 

(6 Anne, c. 35, East Biding) ; 

(8 Geo. 2, c. 6, North Riding) ; 

(15 Car. 2, c. 17, s. 8, Bedford Level). 

The Middlesex and Yorkshire Acts do not extend to copy- Extent of 
holds, nor to leases at rackrent, nor to leases not exceeding *"'**• 
twenty-one years, where the possession and occupation goes 
with the lease, nor to chambers in the Inns of Court or 
Chancery, or to property in the City. Sug. V. & P. 732. 

Agreements to mortgage and equitable memorandums re- Equitable 
lating to property in a register county must be registered. c***'^S®s- 
JBLuni V. NevCy 2 H. & M. 170 ; and see Womald y. Maitland, 35 
Xj. J., Ch. 69, as to negligence affecting priority. 

Registration is not necessary to give validity against a 
grantor. Jones v. Gibbon^ 9 Ves. 407. 

Registration is not of itself notice to a subsequent mortgagee Registration 
who obtains the legal estate without notice. Morecock v. '^®*^°**<5®' 
DickenSf Amb. 678. 

Nor can a subsequent legal mortgagee by registering post- 
pone an equitable mortgage of which he had notice at the time 
of his advance. Ze Keve v. Le Neve^ 3 Atk. 646; and see 
Chadwkk v. Turner^ L. R., 1 Ch. 310. 
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of the other part, whereby [insert parcels from the 
fnartgage verbatim'] with their rights^ members and 
appurtenances were conveyed and assured by the 
said A. B. unto and to the use of the said 0. D., 
his heirs and assigns, subject to the proviso for 
redemption therein contained, and which said in- 
denture as to the execution thereof by the said 
A. B. is witnessed by E. F., of &c., and as to the 
execution thereof by the said C. D. is witnessed 
by G. H., of &c., and the same is required to be 
registered by the said C. D. 

As WITNESS his hand and seal C. D. (l.s.) 
Signed and sealed in the presence of 

\_Tico witnesseSy one of whom must be a witness 

to the deed.] 



Particulars The following particulars are required to be 

as to dm 
ing me- 
morials. 



^^'" observed in drawing memorials for the Middlesex 



Eegistrjr :_ 

The date of deed. 

The parties' names and descriptions as in the 
deed. 

The full description of the premises, and where 
such description is expressed in the operative part 
of deed, either wholly or in part, by reference to 
preceding recitals, then first set out so much of 
the recitals to which the operative words have 
reference as are descriptive of parcels, and after- 
wards the description from the operative part of 
the deed. 
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Indorsements should be described as such, and 
the parties^ descriptions taken from the deed upon 
which it is endorsed, and a reference given to the 
registry thereof. The operative words of indorse- 
ment to be set out fully, inserting after them the 
following words — "And which premises are in 
the therein within written indenture described to 

be situate in the parish of , in the county of 

Middlesex." 

If there be a plan in the deed, then two copies 
of such plan are requisite, one on the memorial 
and one on paper, but not otherwise. 

Memorials must be under the hand and seal of 
either a grantor or grantee, attested by two wit- 
nesses, one whereof to be one of the witnesses 
to the execution of the deed, which witness shall 
upon oath before the registrar prove the execution 
of both deed and memorial. 

The christian and surnames of all the witnesses 
to deeds to be inserted in the memorial at length, 
and also their places of residence and occupation. 
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vnL 

Mehorial of a Mobtgage of Leaseholds hy 

Way of ASSIGNHENT. 

A. B. \ A MEMOBIAL, to be legisteted of an 

to > mdentnTe, beaiing date the day of 

C. D. / ^ 18 — , made between \^]^rties ter" 

l^tittiiof batimy as in deed.'] After recitiiig an indenture 
of lease whereby \_parceb from the lease as set out 
in the recital of that document in the assignment] 
were demised to A. B., it was by the indenture 
now intended to be registered wttnessed that the 
said A. B. did assign unto the said G. D. all 
[^parcels verbatim from the body of the assignment] 
with their rights, easements and appurtenanoes, 
TO HOLD unto the said C. D/, his executors, admin- 
istrators and assigns, for the remainder of a term 

of years created by the said indenture of 

lease, subject to the payment of the rent reserved 
by and to the performance of the conditions con- 
tained in the- same indenture, and to the proviso 
for redemption therein contained in the now 
memorializing indenture, which said indenture 
as to the execution thereof by the said A. B. is 

witnessed by E. F., of , &c., and as to the 

execution thereof by the said C. D. is witnessed 

by G. H., of , &c., and the same is hereby 

required to be registered by the said C. D. 

As WITNESS his hand and seal 0. D. (l.s.) 
Signed and sealed in the presence of 
[TVo mtnesses.] 
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IX. 



Memorial of a Mortgage of Leaseholds hy 

Demise. 

A. B. \ A MEMOEIAL to be registered of ati 

to I indenture, dated the day of ^ 

0. D. / 18 — , and made between {^parties and 
their descriptions to be taken from the deed"] : 
Whereby, for the considerations therein men- 
tioned, the mortgagor did demise imto the mort- 
gagee, All that [_parcel8 from mortgage deed^y To 
HOLD the same imto the mortgagee for the residue, 

except the last day, of a term of years from 

the day of , 18 — , granted by an inden- 
ture of lease, dated the day of , 18 — , 

and made between E. F., of the one part, and 
A. B., of the other part; Which now memorialising 
indenture as to the execution thereof by the said 
A. B. is witnessed by G. H., of &o., and as to 
the execution thereof by the said C. D. is wit- 
nessed by P. Q., of &c., and is hereby required 
to be registered by the said C. D. 
As WITNESS his hand and seal. 
Signed and sealed in the presence of 
[^Two mtnesses.'l 
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X. 

Form of Memorial. 

( Where the Deed to be registered is an Indorsed Deed.) 

C. D. \ A MEMOEIAL to be registered of an 
to > indenture dated the day of 



E. F. / 18 — , indorsed on an indenture dated 

the day of , 18 — , made between A. B., 

of &e., of the one part and C. D., of &e.y of 
the other part, a memorial whereof was regis* 

tered on the day of , 18 — . (B. No. — ). 

The indenture of which this is a memorial is made 
between the therein within named 0. D. of the 
one part, and E. F., of &c., of the other part: It 
comprises all and singular the messuages or tene- 
ments and other hereditaments comprised in and 
demised by the therein within written indenture, 
with the appurtenances : And which premises are 
in the therein within written indenture described 

to be situate in the parish of , in the county 

of Middlesex : And the now memorializing inden- 
ture, as to the execution thereof by the said C. D. 
[conclvde as before"]. 



( 175 ) 



PART III.— continued. 



I. 

Declaration that Powers as to Eeceiver, under 
23 & 24 Vict. c. 145, shall apply (a). 

Provided always, and it is hereby declared, 

that at any time after the day of 

next, and whether or not any interest on the 

said sum of £ , or any part thereof, shall have 

become payable, and whether or not any interest 
on the said sum, or any part thereof, shall have 

been in arrear for the space of calendar 

months, and whether or not any omission shall 
have been made to pay any premium on any such 
insurance as hereinafter mentioned, the power to 
appoint or obtain the appointment of a receiver of 
the rents and profits of the said premises hereby 
mortgaged, or any part thereof, given by the 11th 
section of the Act of the 23 & 24 Vict. o. 145, and 
all the subsequent sections in the said act relative 
to a receiver, may be exercisable, but no other of 
the powers or incidents conferred or annexed by 
the said act shall take effect or be exercisable. 

(a) See ante, p. 158, and the Act, post, Part VIII. 
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n. 

FowEB to Sell Leaseholds, either with or tcithout 
the reservation of the last day of the Term. 

To sell and absolutely dispose of iiie said mes- 
suages, pieces or parcels of ground, buildings, 
tenements and premises hereby demised, or in- 
tended so to be, or any part of the same, during 
all the then residue of the said several terms of 

years, years, and years, and either 

with or without the reservation of the last day of 
the said terms respectively ; subject, nevertheless, 
in case of the sale of the whole interest in the said 
premises, to the several hereinbefore recited inden- 
tures of lease, and to the covenants and conditions 
therein respectively contained, and make such sale 
or sales of the said premises altogether in one lot 
or by parcels, &c. {a) 

(a) See ante^ pp. 43 and 49. 
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ni. 

PowEE to Surrender Policy to Office [Addition 

to Trusts for 8ale\. 

And to make and effect eveiy or any such sale 
by surrender of the said policy or policies respec- 
tively to the office or offices wherein the same may 
be effected for such price or consideration, prices 
or considerations, as the said [mortgagee^ his exe- 
cutors, administrators, or assigns may think fit, or 
otherwise effect such sale or sales of the same 
policies, or any of them, altogether or by lots or 
parcels, and by public auction or private con- 
tract, &c. (a). 

(a) See p. 91. 



A. — M. N 
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IV. 

Proviso that Powers in Previous Mortgages 

may be Exercised. 

Provided always, and it is hereby declared 
and agreed, that notwithstanding the powers of 
sale and demise hereinbefore given to the said 
\mortgag'ee]y his heirs and assigns, it shall be law- 
ful for him or them, in the event of any such de- 
fault in payment of the said principal sum of 

£ , or the interest thereof as aforesaid, to 

resort to, or use, or exercise each or either of the 
powers of sale contained in the several hereinbefore 
recited indentures of mortgage or any of them. 
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V. 

Pboviso for Eeducinq Rate of Interest m 
Punctual Payment (a). 

Provided also, and it is hereby furtlier declared 
and agreed, that when and as often as on the 
respective days whereon interest shall be payable 
by virtue of the provisions herein contained, or 

•^thin days afterwards, the said \moTtgagor\ 

his heirs, executors, administrators or assigns, 
shall pay or cause to be paid unto the said 
\mortgagee\y his executors, administrators or as- 
signs, interest on the said sum of & , after the 

rate of & — per cent, per annum, then and so 
often he, the said \mortgagee\y his executors, 
administrators or assigns, shall and will accept 
such reduced rate of interest, in lieu and fuU 
satisfaction of the interest on the same, after the 
rate of & — per cent, per annum, which otherwise 
would be payable by virtue of these presents. 

(0) AnU^ p. 19. 



n2 
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VI. 

Agreement that Mortgagor ^hall not Pay Off 
Principal for a Certain Period {a). 

Provided always, and it is hereby agreed and 
declared between and by the parties hereto, that 
the said [mortgagor\y his heirs, executors, adminis- 
trators or assigns, shall not obHge or require the 
said [mortgagee]y his executors, administrators or 
assigns, to accept payment of the said principal 

sum of £ , or any part thereof, before the 

expiration of years from the day of the date 

of these presents. 

(a) Ant9^ pp. 24, 64. 



. 
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vn. 

Power of Distress (a). 

And it is hereby agreed and declared, that if 
the interest upon the said principal sum of £ — -, 
or so much of the same sum as shall for the time 
being remain due on the security of these presents, 
or any part of such interest, shall at any time be 

in arrear and unpaid for the space of days 

neirt after the day on which the same shall have 
become payable as aforesaid, then and in such 
case, and so often as the same shall happen, it 
shall be lawful for the said \m(yrtgagee\^ his 
executors, administrators and assigns, into and 
upon the hereditaments and premises hereinbefore 
expressed to be hereby granted, or such port or 
parts thereof as shall not have been sold under 
the power of sale in these presents contained, or 
any port or parts thereof , to enter and to distrain 
for the said interest and aU arrears thereof, and 
the distress and distresses then and there found, 
to impound, manage, sell, and dispose of in such 
manner in all respects as landlords may for rent 
reserved upon leases for years, to the intent that 
the said \rmrtgagee\^ his executors, administrators 
and assigns may, by such distress or distresses, be 
from time to time paid and satisfied all arrears of 
the said interest, and all costs and expenses occa- 
doned by non-payment thereof. 

(a) AntCy pp. 52, 65. 
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vin. 

Declaration that Mortgagees are Entitled on 

Joint Account (a). 

And the said [mortgagees] do hereby declare 
that they are and will remain jointly entitled in 
equity as well as at law to the principal moneys 
and interest intended to be hereby seouredy and 
that on the death of any of them, the receipts of 
the [mrvivora or] survivor of them, or of the 
executors or administrators of such survivor, their 
or his assigns, shall be effectual discharges for the 
said principal moneys and interest, and every part 
of the same respectively. 

(a) See ante^ pp. 32, 48. 
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IX. 

Declaration tMt Moneys to be Eeceiyed in 
Eespect q/^ Policy shall he Applied in Satis- 
faction of Mortgage Debt {a). 

And it is hereby declared, that if, during 
the continuance of the security intended to be 
made by these presents, any moneys shall become 
payable by virtue of the policy of assurance here- 
inbefore expressed to be hereby assigned, or of 
any policy or policies to be effected as hereinafter 
provided, the said {rnortgagee\ his executors, 
administrators or assigns, shall (notwithstanding 
default may not then have been made in payment 
as aforesaid of the moneys intended to be hereby 
seoured. or any part thereof) enforce payment of 
and receive the moneys to become payable as 
aforesaid, and in the first place by and out of the 
moneys to be so received reimburse himself or 
themselves, or pay and discharge all the costs and 
expenses to be incurred in obtaining payment of 
and receiving the same, or which shaU be other- 
wise incurred in relation to the premises, and 
shall in the next place apply such moneys in or 
towards satisfaction of the moneys which shall for 
the time being be due upon or secured by these 
presents, and shall pay the surplus (if any) of the 
moneys to be received as aforesaid imto the said 
{inortgagor]y his executors, administrators or as- 
signs. 

(a} AniCf p. 92. 
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X. 

Declaration that Eeceipts of Mortgagee for 
Moneys Payable in Eespect of Tolicy shall 
be Good Discharges. 

And it is hereby declared that every receipt 
which shall be given by the said [martgagee]y his 
executors, administrators or assigns for money 
that shall become payable by virtue of the policy 
hereinbefore expressed to be hereby assigned, or of 
any policy or policies to be effected as hereinafter 
mentioned, shall be an effectual discharge for such 
money, and shall exonerate the society, company, 
person or persons paying the same from all 
obligation of seeing to the application and from 
being accountable for the misapplication or non- 
application thereof. 
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XI. 

Covenant not to Eemove Fixtures, 8fc. {a). 

And that the said [mortgagor], his executors 
or administrators, will not during the continuance 
of this security, without the consent in writing of 
the said [mortgagee], his executors, administrators 
or assigns, first obtained, remove or suffer to be 
removed the fixtures and furniture hereinbefore 
expressed to be hereby assigned, or any of them, 

from the said dwelling-house known as , 

except when any of them shall be removed for 
necessary repairs or be worn out. 

And to Eeplace Fixtures, ^c. Worn out. 

And will replace such of them as shall from 
time to time be worn out by other articles of the 
same kind and of equal or greater value, so as at 
all times to keep up the total value of Giq fixtures 
and furniture for the time being comprised in this 
security. V 

(a) Ante^ pp. 34, 127. 



.y 
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xn. 

Declabation that Power of Sale in Original 
Mortgage bJmU Extend to Secure further 
Advance. 

And it is hereby agreed and declared, 
that the power of sale in the said indenture of the 

day of contained for better securing 

the repayment of the said sum of £ and 

interest, and all trusts and provisions in relation 
thereto, shall extend and be applicable so as to be 

a further security for the said sum of £ and 

interest for the same, as if the said sum of £ 

had formed part of the principal money secured by 
the said indenture of the day of . 



s 
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XIII. 

Declaration that Eeceiyershif sAa// Continue 
DURING Continuance of Security for Fur- 
ther Advance. 

And the said [mortgagor] doth hereby direct 
and declare that the said [receiver'], or other the 
receiver for the time being of the rents and profits 
of the said [mesmages] and hereditaments, shall, 
by and out of the said rents and profits, keep down 

the interest of the said sum of £ [further 

advance] hereinbefore covenanted to be paid in 
all respects^ as by the said indenture of the 

day of is directed with respect to 

the interest of the said sum of £ [original 

loan]. And that if the said sum of £ 

[original loan] shall be paid off, the said [mort' 
gagee], his executors, administrators and assigns, 

shall, so long as the said sum of £ [further 

advance], or any part thereof, shall be due on the 
security of these presents, have such and the like 
power of appointing a person from time to time to 
be a receiver of the said rents and profits as in the 
said indenture of the day of is con- 
tained ; and that such receiver shall have such and 
the same powers as by the said indenture of the 

day of are given to the said [receiver], 

and shall in all respects act as if he had been ap- 
pointed receiver under the power for that purpose 
in the same indenture contained. 
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XIV. 

Declabation that Power of Distress Bhall Ex- 
tend to Secure Interest of Further Ad- 
vance. 

And 'IT is hereby further agreed and 
DECLARED, that the said [niortgagee]y his exe- 
cutorsy administrators and assigns shall have the 
same power of distress for seouring or oompelling 
payment of the interest to become due for the said 

sum of £ as by the said indenture of the — - — 

day of is given for enabling the said [mart* 

g(igee\ his exeoutors, administrators and assigns to 
receive or compel payment of the interest on the 
said sum of £ . 
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XV. 

DSCLASATION NEGATIVING the PoWBBS Q-IVEN by 

the Act 23 & 24 Vict. c. 145 (a). 

Pbovided always and it is hereby expressly 
declared, that none of the powers or incidents by 
the Act of the twenty-third and twenty-fourth 
years of her present Majesty, chapter 145, con^- 
f erred or annexed to particular offices, estates, or 
circumstances, shall take effect or be exercisable, 
or be considered to be conferred or annexed to 
any office, estate, or circumstance created by these 
presents. 

{a) Ante, p. 21. 
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XVI. 

FoBM o/' Affidavit /or grounding Application 
fw Writ of Distringas (a). 



B- 



agavMt 
The GoTemor and Company of the Bank of England. 

I, P. Q., of &0., in the county of , do 

solemnly swear, that, acoording to the best of my 
knowledge, information and belief, A. B., of &o., 

in the county of ^ Esq., is beneficially in- 

terested in the stock hereinafter particularly de- 
scribed; that is to say: nine thousand seven 
hundred and twenty-seven pounds Three per Cent. 
Consolidated Bank Annuities, standing in the 

names of C. D., of , in the county of , 

and E. P., of , in the county of . 

Sworn at, &c. P. Q. 

(a) AnU^ p. 82. 
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XVII. 

FoBM of Wmt of Distringas. 

Vicjtoria, by the grace of Q-od of the United 
Eingdom of Ghreat Britain and Ireland Queen, 
Defender of the Faith : To the 8heri[& of London, 
greeting : We command you that you omit not by 
reason of any liberty, but that you enter the same 
and distrain the Governor and Company of the 
Bank of England by all their lands and chattels 
in your bailiwick, so that they or any of them do 
not intermeddle therewith, until we otherwise 
command you, and that you answer us the issues 
of the said lands so that they do appear before us 
in our High Court of Justice, Chancery Division, 

on the ' day of to answer a certain 

statement of claim lately filed against them and 
other defendants before us in our said High 
Court of Justice, Chancery Division, by A. B., 
plaintiff; and further to do and receive what 
our said court shall then and there order in the 
premises ; and that you then have there this writ. 
Witness ourself, at Westminster, the twenty- 
eighth day of July, in the twenty-fifth year of 
our reign. Jessel, M. E. 
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xvm. 

Form of Notice to he Served on the Bank. 

In the High Court of Justice^ 
Chancery DiYision. 

A — B — 

against 
The Govemor and Company of the Bank of England. 

Take notice, that the writ of distringas served 
herewith is for the purpose of restraining, and you 
are hereby required not to permit the transfer of, 
the stock or sum of nine thousand seven hundred 
and twenty pounds £3 per Cent. Consolidated 
Bank Annuities standing in the names of C. D., 

of , in the county of , and E. P., of , 

in the county of . (a) (And also to restrain 

the payment of, and you are hereby required not 
to pay, the dividends now due or at any time here- 
after to become due thereon.) 

Dated this day of , one thousand 

eight hundred and . 

Tours, &c., 

P. Q. 
To Messrs. Freshfield & Co., Solicitors to the 

Bank of England. 

{a) The part in parenthesis to be omitted if Distringas not to 
restrain dividends. 
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1. Notice by Second Mortgagee to First Mortgagee (a), see ante, 

To Mr. [first mortgagee']. 

I hereby give you notice that by an indenture 
dated the day of , 18 — , and made be- 
tween A. B., of &o, [mortgagorly of the one part, 
and me, of the other part, All, &c. [parcels'] now 

(a) In all cases of second mortg^age, notice should be at once Ab to 
given, in order to prevent tacking (see antey p. 97). notice,— 

Notices should always be in writing, and, if possible, an Bhould be in 
acknowledgment of the receipt of the notice should be obtained ^"^ting : 
in writing. If this cannot be done, personal service should be as to 
effected by leaving a duplicate with the person to be served, ^®^^ • 
and the mode and date of service should be endorsed on the 
other duplicate at the time by the person effecting the service. 

As to knowledge of charges derived aliimde, see Ex parte knowledge, 
Agra Bank, L. R., 3 Ch. 566 ; and LUyd v. Banks, 3 Ch. 488. ^^®* 
As a rule, knowledge acquired aliunde wiU not postpone a sub- 
sequent assignee with notice. Notice must be given to the to whom 
parties liable, tf.^., the debtor, insurance company, or trustee to be given, 
of the fund, in case of a company, to the secretary or other 
authorized officer, or to the directors (JEx parte Agra Bank, 
L. B., 3 Ch. 666) ; if in liquidation, to the official liquidator. 
£e Breechloading Co,, L. B., 6 Eq. 284. 

As a rule, notice to a solicitor is notice to the principal (see Notice to a 
Sharp V. Foy, L. B., 4 Ch. 36) ; but if the same solicitor acts wUdtor. 
for mortgagor and mortgagee, this will not be sufficient to 
affect the mortgagee with notice of prior charges known to 
the mortgagor and his solicitor, and fraudulenUy concealed. 
See Waldy v. Gray, L. B., 20 Eq. 238. 

As to constructive notice, see Jones v. Smith, I Hare, 66. 
Notice of a lease is notice of its contents. Hall v. Smith, 
14 Yes. 433. As a rule, whatever should put the mortgagee 
on inquiry is notice. 

A. — M. 
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Bee ante, 
pp. SanidSS. 



in mortgage to you were grlmted and assured unto 

me for securing the sum of £ wxd interest 

thereon. 

Dated this — — of , 18 — . 

Yours &o., 
C. D. {^Second mortgagee]. 



2. Notice to an Insurance Company of Charge on a 

Policy of Insurance (a). 

To the Directors of, &c. 

Gentlemen, — ^We, the undersigned, A, B. & Co., 
of &c., solicitors for 0. D., of &c., hereby give you 
notice that by an indenture of assignment, dated 

the day of , 18 — , and made between 

X. Y., of &c., of the one part, and the said 0. D., 
of the other part, all the interest of the said X.. Y. 
in a certain policy of insurance on the life of the 
said X. Y., effected in your office, and numbered 
y and dated the day of ^ 18 — , was 



Kotioeto 
xnsuranoe 
office. 



SeeBank- 
mptcyAct, 
1869, 8. 15, 
BubH9ect. 6. 



(a) Notice should be giyen at onoe to the office, specSiymg 
the nature of the security, the amount seouxed, and in whose 
favour (see 30 & 31 Vict. o. 144, s. 4). The act provides that 
the fee on receipt of such notice shaU not exceed five shillings. 

Mere possession of the policy without notice (or certificate in 
case of shares) wiU not defeat a subsequent mortgagee who 
has given notice. Foster v. CoekreUy 3 Gh. & F. 466 ; Re Baatett*8 
Trusts, 2 K. & J. 328. 

Notice is necessary to prevent the office from paying the 
debtor's representatives, or from accepting a surrender. 

Notice is also necessary to prevent the operation of the 
Bankruptcy Act. As 'to policiesy see WiUiams v. Thorp, 2 Sim. 
257, and Green v. Inghamy L. B., 2 G. P. 625 ; as to shares, 
see Ex parte Union Bank of Manchester, L. £., 12 Eq. 354 ; as 
to debts, North v, Gumey, IJ. & H, 609. 
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assigned to the said 0. D. to secure the sum of 
£ ■ aud interest as therein mentioned. 

Yours &o., 
A. B., solidtors ios the said 0. D. 



3. Notice to Debtor of an Amgnment of the Debt by Ante, p. ii. 

way of Mortgage {a). 

Sir, — ^I beg to inform you that I have this day see Jndi- 
assimed the debt of £ now due from you to iws, ■. ss, 

*^ ^ mb-fl. 6. 

(a) '^Anyabsolnteaasigmnent, by writing under the hand of Judioatnre 
the aasignor (not purporting to be bj waj of oharge onlj), of any ^^^^ 
debt or other legal chose in action, of which express notice in Mct. 6. 
writing shall have been given to the debtor, tmstee, or other per- 
son from whom the assignor would have been entitled to receive 
or claim such debt or chose in action, shall be, and be deemed to 
have been, effectual in law (subject to all equities which would 
have been entitled to priority over the right of the assignee if 
this act had not been passed) to pass and transfer the legfal 
right to such debt or chose in action from the date of such 
notice, and all legal and other remedies for the same, and the 
power to give a good discharge for the same, without the con- 
currence of the assignor : Provided always, that if the debtor, 
trustee, or other person liable in respect of such debt or chose 
in action shaU have had notice that such assig^nment is dis- 
puted by the assignor or any one claiming imder him, or of 
any other opposing or conflicting daims to such debt or chose 
in action, he shall be entitled, if he think fit, to call upon the 
several persons making claim thereto to interplead concerning 
the same, or he may, if he think fit, pay the same into the 
High Court of Justice under and iu conformity with the pro- 
visions of the acts for the relief of trustees." 

In an cases of mortgages of debts, reversionary debts, or other ypgeeof 
dhoses in action, notice must be given to the trustees of the fund ^^dbSsMin 
or the debtor, as the case may be, or it must bo proved aliunde ^tion. 
that he had notice. LhydY* Banks, L. B., 4 Eq. 222* Notice 

o2 
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me, to Mr. 0. D., of , and I hereby request 

you to pay the said sum of £ to him forth- 
with, and I declare that his reoeipt for the same 
shall be a sufficient discharge to you from the said 
debt. Tours, &o. 



4. Notice to Mortgagor by Mortgagee of Intention to 
exercise Power of Sale (a). 

To A. B., of &o. [mortgagor]. 
Eedtaiof WhcTcas bv indenture dated the day of 

mortgage, •' -in « i 

, 18 — , and made between yourself, of the 

one part, and myself, of the other part, certain 
messuages, lands and hereditaments, situate in the 
parish of , in the county of ^ were con- 
veyed by you to me by way of mortgage for 

Thatsmnia securinff the sum of £ and interest. And 

Snd^CTeBt "^1^®^^ there is now due and owing to me on such 

security the sum of £ for principal money, 

interest, and costs. Now, in compliance with the 
Notice r©- proviso for such purpose contained in the said in- 

q iiiriTig pay* * 

d&tsSe denture of mortgage, I hereby require you to pay 
ofE the said sum of £ , so due to me for prin- 
cipal money, interest, and costs as aforesaid, on or 

of the assignment of a chose in action gives priority. Dearie 
Y.EaU^ 3 Buss. 1. 

Inquiries should also be made from the trustees or debtors, 
as to whether they haye received notice of prior charges. 
Notice to (a) Mortgagees from courtesy frequently give a notices of 

^ae? not ^^ intention to call in the principal money, but such notice, 
tuaUy unless made necessary by the special terms of the deed, is not 
requisite, for they may pursue any of their remedies for re- 
covery of the money at any time after the day fixed for its 
payment without previous notice. 6 Blyth. & Jarm. 675, it. 



money not 

aci 

neoesaary, 



NOTICES. 197 

before the day of , 18 — , being the ex- 
piration of six calendar months from the date 
hereof. And I hereby further give you notice 

that unless the said sum of £ is paid on or 

before that day, I shall proceed to sell the mes- 
suages, lands and hereditaments comprised in the 
said indenture, or a competent portion of the same, 
in exercise of the power of sale therein contained. 

Dated the day of , 18—. 

Tours, &c., 
0. D. ^Mortgagee]. 



5. Another Form. 

Pursuant to the power of sale contained in an 

indenture of mortgage dated the day of , 

18 — , and made between [^parties and their descrip" 
tiona to be taken from the deed'} of the one part, and 
yourself of the other part, I, the undersigned, as 
the mortgagee, do hereby require you to pay ofE 

the principal sum of £ , and the interest due 

thereon, together with my costs, on or before the 

day of , 18 — {a); and I hereby give you 

notice that in default of such payment I shall 
sell the hereditaments and premises comprised in 
the said indenture. 

Dated this day of , 18 — . 

To . 

{a) The day mnst be fixed aooording to the time required hy 
the mortgage. See antey p. 20. The terms of the proviso 
must be strictly pursued, and the notice, if possible, per- 
sonaUy served. See as to service at Icut known abode, by affix- 
ing notice to door, 3£e^ y. Ward, 5 Ha. 628. 
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6. Notice to Tenant of an Equitable Mortgage. 
I hereby give you notioe that A. B., of 



has deposited in my possession, as an equitable 
mortgage, certain deeds and documents consti- 
tuting his title to the* messuage, tenement or 
dwellinghouse, land and hereditaments now in 
your occupation, situate ^ to secure the re- 
payment of JB and interest. 

Dated this day of ^ 18 — . 

To . 



7. Notice of a Suh^Mortgage to a First Mortgagor. 

uinie,p.98. I hereby give you notice, that by an indenture 
dated the day of , 18 — , and made be- 
tween \_partie8 and their descriptigm to be taken 

from the deed'jj the [describe premises] situate , 

and the debt now due from you to the said G. D. 

were mortgaged and assigned to me on the 

day of f 18 — , to secure the sum of £ and 

interest. 

Dated this day of — — , 18 — . 

To . 



8. Notice by Mortgagee to Tenant not to pay Rent 

to Mortgagor. 

I, A. B., of i do hereby give you notice 

that I am the mortgagee of the [describe the pre- 
mises'] now in your occupation, situate, &c. , 

for the sum of £ , and an arrear of interest, 

secured by a certain indenture of mortgage dated 



KoncEs. 199 

the — day of , 1^8 — , and made between 

[^parties and their descriptions to be taken from the 
deed^ and now due and owing to me; and I hereby 
require you to pay to me, or to whom I may ap- 
point to receive the same, all arrears of rent now 
due, and also the rent payable by you for the said 
premises, on the next day of payment of such rent, 
and so all future accruing rents, until further notice 
from me in that behalf, and in default thereof I 
shall pursue such remedies as are allowed by law 
for the recovery of the same. 

Dated this day of ^ 18—. 

To [the tenant in possession.'] 



9. Notice by a Solicitor on behalf of a Mortgagee to 
Tenant not to pay Rent to Mortgagor. 

I, the undersigned, A. B., as the solicitor for 

and on behalf of P. G., of , do hereby give you 

notice that the said F. G. is the mortgagee of the 
messuage, tenement or dwellinghouse, land and here- 
ditaments now in your occupation, situate , for 

the sum of £ , and an arrear of interest, secured 

by a certain indenture of mortgage dated the 

day of , 18 — , and made between [parties and 

their descriptions to be taken from the deed^j and 
now due and owing to the said F. Q. under and 
by virtue of the same indenture, and I hereby 
require you as such solicitor to pay to me, or to 
whom I may direct to receive the same, all arrears 
of rent now due, and also the rent payable by you 
for the Baid premises on the next day of payment 
of such rent, and so all future accruing rents, until 
further notice from me, or the said F. Q-., in that 
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behalf, and in default thereof the said F. G. will 
pursue such remedies as are allowed by law for the 
recovery of the same. 

Dated this day of y 18 — . 

To [the tenant in possessian'l, , 



10. I{otice to Executors of Assignment of a Legacy 

by way of Mortgage. 
8eean<«, j^ j^^ g^^ qI ^q^^ hereby give you Notice, that, 

by an indenture dated the day of , 

18 — , and made between \j>arties and their descrip^ 
tions to he taken from the deed']^ the legacy of 

£ , bequeathed to the said , by the will 

of , deceased, of which you are the executors, 

has been assigned to me, my executors, administra- 

tors, and assigns, for securing the sum of £ , 

and interest at the rate of £5 per cent, per annum, 
Witt power for me, my executors, administrators, 
and assigns, to receive the said legacy, and give 
an effectual receipt and discharge for the same. 
Dated this day of ^ 18 — . 

To . 



11. Notice by the Mortgagee of a Reversionary 
Interest in a Share of Consols j to the Trustees 
of a Marriage Settlement {a). 
I hereby give you notice, that, by an indenture 

(a) If the reversiozLary fand has been settled it wiU be 
prudent to give notice not onlj to the trustees of the settle- 
ment, but tSao to the trustees of the document under which 
the settlor became entitled. New trustees are not bound to 
inquire of old trustees whether they have received notice of 
any incumbrances ; the notice should therefore be indorsed on 
the settlement, or a distringas placed on the fund. See Fhippt 
V. Zovegrove, L. R., 16 Eq. 80. 



M ■ t, Mt^tm^wmm^ 
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dated the day of , 18 — , and made be- 
tween [^parties and their descriptions to be taken from 
the deed\ All that \here briefly state the nature of 

the security]^ was assigned by the said , to me, 

my executors, adnLbiistrators, and assigns, for 

securing the sum of £ and interest thereon 

at £5 per cent, per annum. 

Dated this day of , 18 — . 

To . 



12. Notice by Mortgagee to Mortgagor demanding 
Payment of Principal and Interest under a 
Bill of Sale. 
Pursuant to a power contained in the indenture 
dated the day of , 18 — , and made be- 
tween you of the one part and myself of the other 
part, I do hereby demand the immediate payment 

of the sum of £ and all interest due thereon. 

Dated this day of y 18 — . 

To . 



13. Notice by a Solicitor on behalf of Mortgagee^ to 
Mortgagor^ demanding Payment of Principal 
and Interest under a Bill of Sale. 
I, the undersigned, A. B., as the solicitor for 
and on behalf of , do hereby demand the im- 
mediate payment of the sum of £ and all 

interest due thereon, secured by a certain inden- 
ture dated the day of , 18 — , and made 

between you of the one part and the said of 

the other part. 

Dated this day of -, 18 — . 

To . 
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14. Notice to Tf*mtee8 of an Incumbrance on a 

Share of Residue, 

ly the undersignedy A. B., as the solicitor for 

and on behalf of , do hereby give you notice 

that by an indenture dated the day of , 

18 — , and made between [^parties and their descrip- 
tions to he taken from the deed']^ the said , for 

the considerationB therein mentioned, granted, as- 
signed and conveyed unto the said ^ his heirs 

and assigns. All and singular the part or share, 
parts or shares, rights or interests to wHch he the 

said is entitled in possession, reversion, re- 

mainder or expeotanoy, or otherwise howsoever, of 
and in all and singular the freehold and copyhold 
messuages, lands, tenements, hereditaments and 

appurtenances devised by the wiU of , kte of 

, deceased, and such grant, assignment and 

conveyance was given to secure the repayment of 

the sum of £ , with interest thereon as therein 

mentioned. 

Dated this day of , 18—^ 

To . 



15. Notice by Mm^tgagor to Mortgagee of intention 

to pay off a Mortgage, 

Pursuant to the proviso for redemption con- 
tained in an indenture of mortgage dated the 

day of , 18 — , and made between [^parties and 

their descriptions to be taken from the deed"] of the 
one part and myself of the other part, I do hereby 
give you notice that I shall on or before the 
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day of i 18 — (a), pay oflE the principal sum 

of £ , and the interest, secured by the said 

indenture. 

Dated this day of j 18 — . 

To- . 



16. Notice to Bepaivj added to a Surveyor's Specific 

tion of Repairs. 

In pursuance of a covenant contained in an in- 
denture of mortgage, dated the day of , 

and expressed to be made between \_parti€8']f I 
hereby require you to thoroughly and substantially 
repair the messuage or dwelling-house and pre- 
mises, situate , and particularly to do in a 

good and workmanlike manner the seyeral repairs 
mentioned in the foregoing specification. 

Dated this day of , 18 — . 

CD. [Mortgagee"]. 

To A. B. [Mortgagor]. 



17. Notice to the Mortgagor* of Transfer of a 

Mortgage. 
SiK, 18—. 

I beg to inform you that by indenture dated Ante, p. i46. 

the day of , 18 — , and made between 

myself of the one part and Mr. E. F., of &q.j 
of the other part, the debt of £ and all in- 
terest due and to become due thereon to me under 

(a) The day mnfit be fixed according to the time required by 
the mortgage deed. See ante, p. 25. 

Aa a role, a mortgagee is entitled to six months' notice or 
six months' interest. 
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ndisiiluiB of nuntgage made the -^— day oi 
, 18 — , between yonraelf of the one part and 

togetiher iriih all 



nghtB and poweia for weeiinng the repayment of 
the same, tnaufeiTed hj me to the said Mr. £. Fl 
And I hereby reqneBt that in fatnre yon wiE pay 
the interest as it beoomea doe on the said seemity 
to the said Mr. KF. 

Tonrs, Ac., 

CD. [Original mortgagee]^^ 
To A. B. [Original mortgagor]. 
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AGBEEMENTS fob MOBTaAGES AKD EQUIT- 
ABLE MOBTGAGES. 

Agreement as to mortgage of shares • Hayes, 511. 

Agreement for deposit of deeds relating 
to two estates mortgaged to different 
mortgagees 2 Day. 1276. 

Agreement to execute mortgage of 
contingent estate tail . . • Sweet, 61. 

Agreement for general lien . . Bouse, P.M. 30. 

Agreement for transfer of mortgage 
and farther advance . . .2 Day. 92. 

Equitable mortgage to bank to secure 
accoimt current and interest yarying 
with bank rate .... Hayes, 509. 

Equitable mor^ge by dej>osit to se- 
cure completion of certain buildings 2 Hughes, 19. 

Equitable mortgage of interest under 
contracts Wilkinson, 87. 

MOBTGAGES. 

Mortgage of freeholds by appointment 

of mortfi»ge money by instalments 1 Pnd. 480. 

Mortgage oy appoinmient and grant 
of a fee-farm rent to several mort- 
ga^s 6 Jar. 32. 

Appomtment by a feme coyert of 
rents payable to her for her separate 
use during her life to secure me in- 
terest of a sum advanced to her son 6 Jar. 176. 

Mortgage of property comprised in an 
agreement fo? a lease • • • Hayes, 449, 
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MOBTOAOES— c(m<tnue(2. 

Mortgage in fee with concurrenoe of 
prior mortgagee, who postpones his 
security 2 Day. 906. 

Stock mortgage with the approbation 
of the Court of Ghanoery . . 2 Day. 1173. 

Mortgage to bankers to secure balanoe 
of account current .... 1 Frid. 521. 

Mor^ge of a cotton mill and ma- 
chinery to bankers . . .2 Day. 918. 

Mortgage by a builder to secure money 
to be advanced by instalments . 1 Bouse, 252. 

Mortgage by client to solicitor to se- 
cure debt due and further advance 2 Hughes, 92. 

Mortgage of plantations in the Island 
of St. Christopher . . . .6 Jar. 127. 

Mortgage by husband and wife under 
a power by appointment of a term . 6 Jar. 216. 

Mortgage by trustees of a term to raise 
pomons . . . . . .1 Fiid. 537. 

Mortgage b^ trustees for raising ar- 
rears of jointure and expenses . Prior, 103. 

Mortgage by executors to secure mort- 
gage debts owing by testator and 
rumier advances . . . .2 Day. 964. 

Mortgage by trustees of an infant's 
estate to raise succession duty . 2 Day. 1178. 

Mortage by tenant for life of his life 
estate and polic^r of assurance . Hayes, 405. 

special provisions as to 

mortgages affecting a whole world 

policy, &c 2 Day. 1056. 

Assignment of life interest in divi- 
dends of £ — stock and policy of 
assurance . . ... .6 Jar. 137. 

Mortgage by tenant in tail in posses- 
sion for a term .... 1 Bouse, 234. 

Mortgage of copyholds held upon lives 2 Hughes, 212. 

Mortgage of wife's copyholds dv addi- 
tional surrender and deed of cove- 
nant 1 Bouse, 293. 

Mortgage of two leases of mines with 
consent of lessor .... 2 Day. 1015. 

Mortgage of leasehold estate for lives 
to two mortgagees .... 1 Prid. 468. 

Mortgage of renewable leaseholds for 
jrears 2 Crabb, 1175. 

Builders' mortgage of leaseholds • Prior, 107. 



INDEX OF SPECIAt PBBCEDBNTS. 207 

MoBTGAOES — continued. 
Builders' mortgage of unfinished 

houses (special provisions) . . 5 Jar. 661. 
Mortgage of freeholds, leaseholds and 

Gopyholds . . . • .6 Jar. 103. 
Mortgage of an equity of redemption 

of copyholds • • • . • 2 Hughes, 226. 
Mortgage of a reversion of freeholds . Prior, 101. 
Mortgage of a reversion in stock ^ . 1 Prid. 573. 
Mortgage of a reversion standing in 

the books of the paymaster-general 2 Dav. 1123. 
Mortgage of an expectancy on death 

of owner without children • . 2 Hughes, 141. 
Mortgage of railway bonds ^ • . Hayes, 478. 
Mortgage of railway shares in com- 
pany 2 Dav. 1202. 

Mortgage by burial board of rates . 1 Prid. 584. 
Mortgage by churchwardens of church 

rates 2 Wilde, 275. 

Mortgage of coimty rates . . .2 Wilde, 227. 
Mortgage of rates by local board imder 

Local Qovemment Acts . • 2 Dav. 1196. 

Mortgage of a legacy, the fund being 

in court 2 Hughes, 279. 

Mortgage of a bond debt . • .2 Hughes, 265, 
Assignment of judgment debt by way 

of mortgage 2 Hughes, 276. 

Assignment of simple contract debts • 2 Hughes, 273. 
Mortgage of large mining estate with 

special powers a^ to granting leases, 

&o., &o. . . . . .1 Prid. 551. 

Mortgage of a coal mine by under- 



lessee ... . . . Hayes, 420. 

Hughe 
Mortgage of gromng crops • . 1 Crabb, 420. 



Mortgage of a ship • . • . 2 Hughes, 251. 



Mortgage of a rent-chargd . • 2 Hughes, 148. 

Mortage of college lands imder the 
Umversities and College Estates 
Acts 2 Dav. 1192. 

Mortgage by demise of glebe lands . 2 Wilde, 425. 

Deed of further charge (not by in- 
dorsement), mesne incumbrancer 
joins and postpones his security . 2 Dav. 1284. 

Equitable fimher charge . . • Wilk. 99. 

Transfer of mortgage 'Mmen the equity 

of redemption has been encumbered 2 Dav. 1299. 

by executors and 

devisees 2 Dav* 1304, 
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MOBTGAOES — continued, 
Beoonyeyance by heir-at-law and 

execu&rs of deceased mortgagees . 2 Grabb, 1199. 
Beconyeyanoe of unsold residue under 

an order of Court of Chancery . Sweet, 119. 
Mortga^ge of ground rents and reyer- 

sion in fee . . . . .1 Bouse, 262. 
under General 

Turnpike Act, 3 Geo. 4, c. 126, 

8. 81 Woolrych, 565. 

[See Copinger^a Index to Precedents in Conveyancing, 
Stevens, 1872; and a Compendium of Precedents in 
Conveyancing, hy Key & Elphinstone, Maxufell, 1879.] 



PART VI. 



&om^ 



Scale of Gommissioih proposed by the Codncil of 
the Incorporated Law Society for the Ee- 
MUNE RATION of SOLICITORS for their skilly 
labour, and responsibility/ in respect of Loans 
and Sales. («7w/y, 1873.) 

The Commission is to include all charges for 
negotiation, but is to be exclusive of all disburse- 
ments and of charges for searching and registering 
in register counties, also of journeys out of Eng- 
land, and any extra work occasioned by changes 
occurring in the course of the business, such as 
the death or insolvency of a party to the trans- 
action. It is not to include any business of a 
contentious character, nor any proceedings in any 
court, such as an application for a vesting order, 
or payment of money into court on a chancery 
sale. 

A. — M. r 
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COSTS. 



As TO Freeholds and Copyholds. 

Loans. 



For every 100^. up to 2,000/. 



And in addition 
After the first 2,000/., for 
every 100/. up to 15,000/. 

And in addition 
After the first 15,000/. 

Loans under the Drainage Acts 
— on County and Borough 
Rates — Dock Dues — and for 
other purposes under Statu^ 
tory powersy and Securities 
of a like nature. 



Mortgagor's 
Solicitor. 



A sum equal to 
fths of the 
Mortgagee's 
Solicitor's al- 
lowance 

Ditto 



Ditto 

The Council is not 
prepared to sug^ 
gest a scale for the 
remuneration of 
the Mortgagor s 
Solicitor on this 
class of secui^ties. 



Mortgagee's 
Solicitor. 



£2 per cent. 



£1 per cent. 



} per cent. 

At the rate of ^ 
of the allowance 
of the Mbrtgo' 
gee^s Solicitor 
in respect of 
Freeholds and 
Copyholds, 



8ahs and Purchases, 



9 


Vendor's Solidtor. 


Purchaser's 
Solicitor. 


For every 100/. up to 1,000/. 


A sum equal to 
fthfl of the Pur- 
chaser's Solici- 
tor's allowance 


£3 per cent. 


And in addition 






After the first 1,000/., for 


Ditto 


£2 per cent. 


every 100/. up to 6,000/. 






And in addition 






After the first 5,000/., for 


Ditto 


£1 per cent. 


every 100/. upto50,000/. 






And in addition 






After the first 60,000/., for 


Ditto 


} per cent. 


every 100/. 







The Commission on Sale or Mortgage of Leaseholds for terms 
not exceeding originally 100 years, shall be ^th less than 
the scale on Sale or Mortgage of Freeholds and Copyholds. 

Fractional parts of 100/. to be reckoned as 100/. 
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Wliere the same solicitor acts for both mort- 
gagor and mortgagee, he should have the mort- 
gagee's solicitor's allowance, and one-fourth of 
the allowanoe of the mortgagor's solicitor. 

Where a loan on mortgage forms part of a sale 
and purchase transaction, and the same solicitor 
acts, the solicitor should be entitled to one-half 
the allowance for a mortgage in addition to the 
allowance for a sale and purchase. 

Where the same solicitor acts for both vendor 
and purchaser, he should have the purchaser's 
solicitor's allowance, and one-fourth of the allow- 
ance of the vendor's solicitor, of the aggregate of 
which, in the absence of a special agreement, the 
vendor shall bear two-fifths and the purchaser 
three-fifths. 

Sales in lots to be treated as separate trans- 
actions if lots are sold to separate purchasers. 

On sales by auction, if a contract is not entered 
into for the sale of the property, or (if there be 
more than one lot) for the sale of all the lots, then 
the vendor's solicitor shall have only one-third 
of the allowance calculated on the reserved price 
of the property, or of the several lots unsold. 



[Specimen Table. 
p2 
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COSTS. 



[Specimen Table.] 





Loans. 


Sales. 




Mortga^r's 


Mortgagee's 


Vendor's 


Farchaaer's 




Solicitor. 


Solicitor. 


Solicitor. 


Solicitor. 


£ 


£ i. 


£ 


£ s. 


£ 


100 


1 10 


2 


2 6 


3 


200 


3 


4 


4 10 


6 


300 


4 10 


6 


6 16 


^ 


400 


6 


8 


9 


12 


600 


7 10 


10 


11 6 


15 


1,000 


15 


20 


22 10 


30 


2,000 


30 


40 


37 10 


60 


3,000 


37 10 


60 


62 10 


70 


4,000 


45 


60 


67 10 


90 


6,000 


62 10 


70 


82 10 


110 


6,000 


60 


80 


90 


120 


7,000 


67 10 


90 


97 10 


130 


8,000 


75 


100 


105 


140 


9,000 


82 10 


110 


112 10 


150 


10,000 


90 


120 


120 


160 


16,000 


127 10 


170 


167 10 


210 


20,000 


146 6 


196 


195 


260 


30,000 


. 183 15 


246 


270 


360 


40,000 


221 6 


295 


345 


460 


60,000 


258 16 


345 


420 


• 660 



See note on page 210, as to the reduction in the case 

of leaseholds. 

Cogts In all cases the costs should be agreed at the time the loan 

should be is entertained, for, ' in the absence of any express contract, 
*"*°^' the intended mortgagee has no claim against the intended 
mortgagor for the costs of investigating title where the treaty 
goes off, even through the default of the mortgagor (Wilkimon 
v. Grant J 18 G. B. 319), unless the arrangement for the 
mortgage is under the sanction of the Court, and goes off 
without any default of the intended mortgagee. Craggs y. Grajy 
35 Bea. 166; see also Melbourne v. Cottrelly 29 L. T. 293. 

If an agreement for this purpose can be obtained from the 
mortgagor it may be in the following form : — 

* * Dear Sir, * * Property. 

Agreement * * I hereby undertake to pay the charges of Messrs. X. T. Z. , 

to pay costs, surveyors, for valuing and reporting on the above property 

proposed as security for an advance of £ , at £ — per cent., 

not exceeding the sum of £ . And also the costs, charges 

and expenses, including therein counsel's fees, stamps and 
other disbursements of your solicitors relating to the examina- 
tion of my title to the said property, and also of preparing 



I 



COSTS. 
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and engrossing the mortgage deed thereof, according to the 
scale recommended by the Law Society, July, 1873, unless 
the said loan shall not be carried out through your default. 

" Yours faithfully, 

**A. B. {intended mortgagor], 
"To C. D. [intended mortgagee.^ 

In any case the amount of the surveyors' fees should be gttrveyor^s 
arranged beforehand, and a letter obtained from the intended fees, 
mortgagor, agreeing to pay them in any event. 

The Law Society's scale is now very generally used in La-^ 
mortgage transactions, and should be adopted in all cases, if Society's 
possible. As a rule a client will not object to pay a fair scale, 
commission, if he knows beforehand the amount. What 
people object to is a long bill, and the uncertainty as to how 
much a transaction will cost. 

In loans for a short period on equitable deposit of deeds, of 
course a special agreement as to law charges ahould bo made. 

It is usual in some cases for the mortgagee's solicitor to procuration 
charge a procuration fee of 6«. per 100/. of the money lent; fee. 
this fee is to cover all attendances and correspondence as to the 
loan up to the delivery of the abstract of title. 

The following are the ordinary charges in conveyancing 
business: — 

General Chaeges in Convetancino. £ s, d. 

Letters, common 3 6 General 

,, special 6 chargee. 

Instructions for deeds, &c 6 8 

Drawing, per folio 1 

IngTossing, per folio 8 

Fair copy, per folio 4 

Attending to stamp 6 8 

Parchment, per skm 6 

Perusing documents, when drawn by another solicitor, 

per smn of 16 folios 6 

Examining the ingrossment with draft, per skin of 

15foHos 3 4 

Attendance, per hour, giving examination of deeds 6 8 
Attendance, per hour, examining deeds (if by prin- 
cipal and clerk) 10 

Attesting execution 6 8 

Copies to keep, per folio 4 

Attested copies of deeds, per folio 6 

Drawing case, per sheet 6 8 

Pair copy, per sheet 3 4 

Attending counsel therewith 6 8 

Drawing abstract, per sheet 6 8 

Pair copy, per sheet 3 4 

Instructions for declaration under the Abolition of 

Oaths Act 6 8 

Drawing declarations, per folio 1 

Ingrossing same, per folio 4 

Attending reading over declarations, and getting 

same declared 6 8 
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Security 
for costs. 



Costs of 
Transfer. 



Beconrey- 
ance costs 
payable by 
mortgagor. 



Costs pay- 
able by 
mortgagee. 



Costs of 

vesting 

order. 



£ s. d. 

Drawing requisitioiis npon tiUe, per brief sheet .... 6 8 

Fair copy, per sheet 3 4 

Perusing abstract, for every three sheets 6 8 

Attending oonnsel to advise on same 6 8 

Ordinary attendances, per hour 0- 6 8 

If engaged more than an hour 13 4 

Attending searching for judgments, crown debts, and 

annuities 13 4 

Search 10 

Attending making search at the Middlesex Registry, 
for incumbrances, and afterwards inspecting me- 
morials 13 4 

Attending reading over and attesting execution of 

deed , 13 4 

Attending completion 13 4 

Journeys, per day •. . ♦ 2 2 

Memonal. 

Drawing, per folio 1 

Ingroflsing 8 

Parchment and stamp. 

Attesting execution 6 8 

Attending to register 6 8 

Paid. 

A deposit of deeds with a solicitor for past or future costs is 
valid. See 33 & 34 Vict. c. 28, s. 16. '* A solicitor may take 
security from his client for future fees, charges and disburse- 
ments, to be ascertained by taxation or otherwise." But costs 
are not future advances within the meaning of a mortgage 
extending to future allowances. Shaxo v. NeaU^ 6 H. L. C. 
681. 

The costs of a transfer to which the mortgagor is no party 
cannot be charged against him if the interest has been duly 
paid and the principal has not been called in. Re Radcliffcy 
22 Bea. 201. 

The mortgagor must pay the costs of a reconveyance on the 
mortgage debt being paid off [Ramsden v. Zanglei/, 2 Ver. 636), 
and of all legal and equitable proceedings taken by the mort- 
gagee to enforce his security {Ellison v. Wright y 3 Russ. 308), 
and also the costs arising from his (the mortgagor) having 
settled or dealt with the equity of redemption. A mortgagee 
will have to pay the costs occasioned by the declaration of 
trusts of the mortgage money. Dobsan v. Zaudf 3 De G. & Sm. 
675. He will also have to pay the cost of any sale or proceed- 
ings rendered abortive through his fault or improper action 
(see Feers v. Seelet/, 16 Bea. 209), or if he refuses a tender of all 
that is due, and costs are occasioned thereby. Shuttleicorth v. 
ZoictheTj 7 Ves. 686. 

The costs of obtaining a vesting order under the Trustee 
Acts, rendered necessary by the lunacy or infancy of the heir 
of the mortgagee, must be paid by the mortgagor. Re Lewes^ 
1 M. & G. 23; but see Re Towntendy 1 M. & G. 686; andiJc 
Stuart yi De G. & J. 317; and see Lewin on Trusts, p. 673. 



PART VII. 



33 & 34 Vict. c. 97. 



Mortgage, Bond, Debenture, Covenant,. War- 
rant OF Attorney, to confess and enter tip 
judgmenty and Foreign Security of any 
kind. 



(1.) Beinff the only or principal or 
primal security for- 
The payment or repayment of money not 

exceeding 251. 

Exceeding 2a/. and not exceeding 50/. . 
50/. .. 100/. . 



£ s. d. 
8 



100/. 
150/. 
200/. 
250/. 
300/. 



150/. 
200/. 
250/. 
300/. 



1 
2 
3 
5 
6 
7 



3 
6 
9 

3 
6 



For every 100/., and also for any frac- 
tional part of 100/. of suoh amount . 2 G 
(2.) Being a collateral, or auxiliary, or addi- 
tional, or substituted security, or by 
•way of further assurance for the above- 
mentioned purpose where the principal 
or primary security is duly stamped : 
For every 100?., and also for any 
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fractional part of 100/., of the £ a. d. 
amount secured 6 

Twiufer. (3.) TRANSFER, ASSIGNMENT, disposition, Or 

assignation of any mortgage, bond, de- 
benture, coYcnant, or foreign security, 
or of any money or stock secured by 
any such instrument, er by any war- 
rant of attorney to enter up judgment, 
or by any judgment : 
For every 100/., and also for any 
• fractional part of 100/., of the 
amount transferred, assigned or 

disponed 6 

And also where any further , tl^ ^^^ ^^^^^ ^ ^ 

money is added to the ) principalsecurityfor 

money already secured . ( such further money. 

Iteconvey- U) EeCONVEYANCE, EeLEASE, DISCHARGE, 

ance, &c. n ^ ' ' ' 

Surrender, re-surrender, warrant to 
vacate, or renimciation of any such 
security as aforesaid, or of the benefit 
thereof, or of the money thereby se- 
cured: 
For every 100/., and also for any 
fractional part of 100/., of the 
total amount or value of the mo- 
ney at any time secured . .006 
And see sections 105, 106, 107, 108, 
109, 110, 111, 112, 113, 114, and 
115. 
i^terpreta- geot. 105. The term "mortffaffe" means a secu- 

tion of CO 

t«™s. rity by way of mortgage for the payment of any 
definite and certain sum of money advanced or 
lent at the time, or previously due and owing, or 
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forborne to be paid being payable, or for the re- 
payment of money to be thereafter lent, advanced, 
or paid, or which may become due upon an ac- 
count current, together with any sum already ad- 
vanced or due, or without, as the case may be : 
And includes — 

Conditional surrender by way of mortgage, 
further charge, wadset, and heritable bond, 
disposition, assignation, or tack in security, 
and eik to a reversion of or affecting any 
lands, estate, or property, real or personal, 
heritable or moveable, whatsoever : 
Also any deed containing an obligation to in- 
feft any person in an annual rent, or in 
lands or other heritable subjects in Scot- 
land, under a clause of reversion, but with- 
out any personal bond or obligation therein 
contained for payment of the money or 
stock intended to be secured : 
Also any conveyance of any lands, estate, or 
property whatsoever in trust to be sold or 
otherwise converted into money, intended 
only as a security, and redeemable before 
the sale or other disposal thereof, either by 
express stipulation or otherwise, except 
where such conveyance is made for the 
benefit of creditors generally, or for the 
benefit of creditors specified who accept the 
provision made tor payment of their debts 
in full satisfaction thereof, or who exceed 
five in number : 
Also any defeasance, letter of reversion, back 
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bond, declaration, or other deed or writing 
for defeating or making redeemable or ex- 
plaining or qualifying any conveyance, dis- 
position, assignation, or tack of any 
lands, estate, or property whatsoever, ap- 
parently absolute but intended only as a 
security : 

Also cny agreement, contract or bond ac- 
companied with a deposit of title deeds for 
making a mortgage, wadset, or any such 
other security or conveyance as aforesaid 

..-Ofttny^aadg,- estate, or property comprised 
in such title deeds, or for pledging or charg- 
ing the same as a security : 
Security Sect. 107. (1.) A security for the payment or 

for future ^ ^ / ^ i 'j 

hSw tobe repayment of money to be lent, aavanced, or paid, 
c*^*'^^®^- or which may become due upon an account cur- 
rent, either with or without money previously due, 
is to be charged, where the total amount secured 
or to be ultimately recoverable is in ^ny way 
limited, with the same duty as a securitysfor the 
amount so limited. ^ 

(2.) "Where such total amount is unlimitedjthe 
security is to be available for such an amount oHjp 
as the ad valorem duty impressed thereon extenils 
to cover. 

(3.) Provided that no money to be advanced ii^ 
the insurance of any property comprised in ai^ 1 
such security against damage by fire, or for keep-^^ 
ing up any policy of life insurance comprised in 
such security, or for effecting in lieu thereof any 
new policy, or for the renewal of any grant or 
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lease of any property comprised in such security 
upon the dropping of any life whereon such pro- 
perty is held, shall be reckoned as forming part of 
the amount in respect whereof the security is 
chargeable with ad valorem duty. 

Sect. 111. An instrument chargeable with ad AstomOTt- 

, ^ gageTvitn 

valorem duty as a mortgasre is not to be charsred equity of 
with any other duty by reason of the equity of 
redemption in the mortgaged property being 
thereby conveyed or limited in any other manner 
than to, or in trust for, or according to the direc- 
tion of, a purchaser. 

Sect. 112. The exemption from stamp duty Exemption 
conferred by the act of the sixth and seventh o*^°efi* 
years of King William the Fourth, chapter thirty- J^^^ 
two, for the regulation of benefit building socie- 
ties, shall not extend to any mortgage to be made 
after the passing of this act, except a mortgage 
by a member of a benefit bmlding society for se- 
curing the repayment to the society of money not 
exceeding five hundred pounds {a). 

■ 

Foreign Security. — The 34 Vict. c. 4, s. 12, Foreign 

aecurity. 

repeals sects. 113 and 114 of the Stamp Act, 1870, 
and sect. 2 enacts *' that the term * foreign secu- 
rity' means and includes every security for money 
by or on behalf of any foreign or colonial state, 
government, municipal body, corporation, or com- 
pany, bearing date or signed after the third of 
June, one thousand eight hundred and sixty-two 

(a) See 37 & 38 Vict. c. 42, s. 41. 



* 

i 
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(except an instrument chargeable with duty as a 
bill of exchange or promissory note) — 

(1.) Which is made or issued in the United 

Kingdom; or, 
(2.) Which, the interest thereon being payable 
in the United Kingdom, is assigned, trans- 
ferred, or in any manner negotiated in the 
United Kingdom." 

Sect. 3. Every person who in the United King- 
dom makes, issues, assigns, transfers, or negotiates 
any foreign security not being duly stamped, shall 
forfeit twenty pounds. 
33&34Vict. Sect. 115. The commissioners may at any time, 
without reference to the date thereof, allow any 
foreign security to be stamped without the pay- 
ment of any penalty, upon being satisfied, in any 
manner that they may think proper, that it was 
not made or issued, and has not been transferred, 
assigned, or negotiated within the United King- 
dom, and that no interest has been paid thereon 
within the United Kingdom. 



Security for MoRTGAGE of ami SxOCK Or MARKETABLE 

stock, how 

toi>e , Security — 

charged. 

34 Vict. c. 4, Yot every 5,000/., and also for any 5. c^.' 

fractional part of 5,000/. of the 
amount secured (34 Vict. c. 4, s. 5) 10 

^^^^J' A security for payment of a rent-charge or 
pa^Ss?^ annuity, or periodical payments by way of repay- 
ment, or in satisfaction of any loan, &c., is to be 
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charged with the same duty as a similar security 
for payment of the sum lent, &c. 

No transfer of a duly stamped security, and no AaUy 
security by way of further charge added to money imd further 
or stock previously secured by a duly stamped 
instrument, are to be charged with duty on any 
further or additional security for the same money 
or stock. 

Where .copyhold or customary lands or here- copyboids. 
ditaments are mortgaged alone by means of a 
conditional surrender or grant, the ad valorem duty 
is charged on the surrender or grant, if made out 
of court, or the memorandum thereof, and on the 
copy of court roU of the surrender or grant, if 
made in court; where mortgaged together with 
other property for securing the same money or 
stock, the ad valorem duty is to be charged on the 
instrument relating to the other property, and the 
surrender or grant, or the memorandum thereof, 
or the copy of the court roll, as the case may be, 
is to be charged with duty as if the surrender or 
grant were not made on a mortgage, but such 
last-mentioned duty shall not exceed the ad 
valorem duty. 

Bills of Sale. 

(a.) An absolute bill of sale requires an ad Boiof 
valorem duty according to the following scale : — 

Where the consideration does not exceed £ 8. d, 
25/., for every 5/. and also for every 
fractional part of 5/. . . .006 

Where the consideration exceeds 25/. but 
does not exceed 300/., for every 25/. 
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and also for every fractional part of £ s. d, 

251. 2 6 

Where the consideration exceeds 300/., 
for every 50/. and also for every frac- 
tional part of 50/. . . . .050 

(b.) A BILL OP SALE BY WAY OF SECURITY 

requires an ad valorem stamp according to 
the following scale : — 

(i.) Where the bill of sale is the onl^ or 
principal security — 

Where the consideration does not 

exceed 25/. . . . .008 

Where the consideration exceeds 
25/. but does not exceed 300/., 
for every 50/. and also for every 
fractional part of 50/. . .013 

Where the consideration exceeds 
300/., for every 100/. and also 
for every fractional part of 100/. 2 6 

(ii.) Where the bill of sale is a secondary 
security, for every 100/. and also for 
every fraction of 100/. . . .006 

(iii.) On a transfer or assignment, for every 
100/. and also for every fraction of 
100/. of the amount transferred .006 

And if any further money is 
added, the same amount on such 
further money as on a principal 
security for such further money. 

(iv.) On a re-assignment, for every 100/. 
and also for every fraction of 100/. of 
the total amount at any time secured 6 
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Memobial to be registered pursuant to any act of 
parliament^ made or to be made^ for the public 
registering of deeds and conveyances in England 
or Ireland: 

Where the instrument re- \ 
gistered is chargeable with ^^ «^ ^^*y *« 

J , , .. > the registered 

any duty not amounting ( instrument. 
to 2s, 6d. . . . / £ s, d. 

In any other case . . .026 
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PART VIII. 



Sbtamtg. 



13 & 14 YIOTOEIA, cap. 60. 

An Act to consolidate and amend the Laws relating 
to the Conveyance and Transfer of Real and Personal 
Property vested in Mortgagees and Trustees, 

[5tli August, 1850.] 

Whebeas an act was passed in the first year of the reiffn 
of his late Maj esty King WiUiam the Fourth, intituled * ' An ii Geo. 4 & 
Act for Amending the Laws respecting Conveyances and ^^^' ** 
Transfers of Estates and Funds vested in Trustees and 
Mortgagees, and for enabling Courts of Equity to give 
Effect to their Decrees and Omers in certain Cases :" And 
whereas an act was passed in the fifth year of the reign 
of his late Majestv King William the Fourth, intituled 
<* An Act for the Amen£nent of the Law relative to the 4 &5 wm. 4, 
Escheat and Forfeiture of Eeal and Personal Property ®'^^- 
holden in Trust :" And whereas an act was passed in the 
second year of the reign of her present Majesty, intituled 
"An Act to remove JDoubts respecting Conveyances of i&2yict. 
Estates vested in Heirs and Devisees of Mortgagees:" And ®'^* 
whereas it is expedient that the provisions of me said acts 
should be consolidated and enlarged: Be it therefore 
enacted by the Queen's most excellent Majesty, by and 
with the advice and consent of the lords spiritual and 
temporal, and Commons, in this present parliament as- 
semoled, and by the authority of the same. That all pro- 
ceedings under the said acts or any of them commenced 
before the ^assin^ of this act may be proceeded with 
imder the said recited acts, or according to the provisions 
of this act, as shall be thought expedient, and, subject as 
aforesaid, that the said recited acts shall be and the same 
are hereby repealed : Provided always, that the several 

A. — M. Q 
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acts repealed by the said recited acts shall not be reyived, 
and that such repeal shall only be on and after this act 
coming into operation. 
Literraeta- ^ n. And whereas it is expedient to define the meaning 
^^; in which certain words are hereafter used : It is declared 

that the several words hereinafter named are herein used 
and applied in the manner following respectively ; (that 
is to say,) 
The word '* lands '* shall extend to and include manors, 
messuages, tenements, and hereditaments, corporeal 
and incorporeal, of every tenure or description, what- 
ever may Ibe the estate or interest therein : 
The word " stock" shall mean any fund, annuity, or 
security transferable in books kept by any company 
or society established or to be established, or trans- 
ferable by deed alone, or by deed accompanied by 
other formalities, and any share or interest therein : 
The word ** seised " shall be applicable to any vested 
estate for life or of a greater description, and shall 
extend to estates at law and in equify, in possession 
or in futurity, in any lauds : 
The word *^ possessed" shall be applicable to any vested 
estate less than a life estate, at law or in equity, in 
possession or in expectancy, in any lands : 
The words ** contingent right," as applied to lands, shall 
mean a contingent or executory mterest, a possibiHty 
coupled with an interest, whether the object of the 
gift or limitation of such interest or possibility be or 
be not ascertained, also a right of entry, whether 
immediate ^r future, and whether vested or con- 
tingent : 
The words "convey" and "conveyance," applied to 
any person, shall mean the execution by such person 
of every necessary or suitable assurance for conveying 
or disposing to another lands whereof such person is 
seised or entitled to a contingent right, either for the 
whole estate of the person conveying or disposing, or 
for any less estate, together with the performance of 
all formalities required by law to the validity of such 
conveyance, including the acts to be performed by 
married women and tenants in tail in accordance with 
the provisions of an act passed ia the fourth year of 
the reign of his late Majesty King WiUiam the Fourth, 
8 & 4 wm. intituled * * An Act for the Abolition of Pines and Ee- 

*' °' ^^* coveries, and the Substitution of more simple Modes 

of Assurance," and including also surrenders and 
other acts which a tenant of customary or copyhold 
lands can himself perform preparatory to or in aid of 
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a complete asfurance o£ rach customary or copyhold 
lands: 

The words " assign " and " assignment" shall mean the 
execution and performance oy a person of every 
necessary or suitable deed or act for assigning, sur- 
rendering, or otherwise transferring lands of which 
such person is possessed, either for the whole estate 
of the person so possessed or for any less estate : 

The word '* transfer" shall mean the execution and 
performance of erery deed and act by which a person 
entitled to Btotk can transfer such stock from himself 
to another : 

The words '' lord chancellor " shall mean as well the 
lord chancellor of Qreat Britain as any lord keeper or 
lords commissioners of the great seal for the time 
being: 

The words " lord chancellor of Ireland " shall mean as 
well the lord chancellor of Ireland as any keeper or 
lords commissioners of the great seal of Ireland for 
the time being : 

The word '* tru^" shall not mean the duties incident ta 
an est^ conveyed by way of mortgage ; but, with 
this exception, the words "trust" and "trustee" 
shall extend to and include implied and constructive 
trusts, and shall extend to and include cases where 
the trustee has some beneficial estate or interest in 
the subject of the trust, and shall extend to and in- 
clude me duties incident to the office of personal 
representative of a deceased person : 

The word " lunatic" shall mean any person who shall 
have been found to be a lunatic upon a commission 
of inquiry in the nature of a wnt de lunatico in- 
quirendo : 

The expression " person of imsound mind " shall mean 
any person, not an infant, who, not having been 
found to be a lunatic, shall be incapable from in- 
firmity of mind to manage his own affairs : 

The word " devisee " shall, in addition to its ordinary 
signification, mean the heir of a devisee and the 
devisee of an heir, and generally any person claiming 
an interest in the lands of a deceased person, not as 
heir of such deceased person, but by a title dependent 
solely upon the operation of the laws concerning devise 
and descent : 

The word "mortgage" shall be applicable to every 
estate, interest, or properW in lands or personal estate 
which would in a court of equity be deemed merely a 
security for money : 

q2 
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The word ''person *' used and referred to in the mascu- 
line gender shall include a female as well as a male, 
and shall include a body corporate : 
And generally, imless the contrary shall appear from 
the context, every word importing; the singular num- 
ber only shall extend to several persons or things, 
and every word importing the plural number sli^ll 
apply to one person or thing, and every word import- 
ing the masculine gender only shall extend to a 
female. 
m. And be it enacted. That when any lunatic or per- 
son of imsound mind shall be seised or possessed of any 
lands upon any trust or by way of mortgage, it shall l>e 
lawful for the lord chancellor, mtrusted bv virtue of the 
Queen's sign manual with tiie care of me persons and 
estates of lunatics, to make an order that such lands be 
vested in such person or persons in such manner and for 
such estate as he shaU du*ect ; and the order shall have 
the same effect as if the trustee or mortgagee had been 
sane, and had duly execute a conveyance or assignment 
of the lands in the same manner for me same estate. 

IV. And be it enacted, that when any lunatic or person 
of unsound mind shall be entitled te any contingent right 
in BUY lands upon aay trust or by way of mortgage, it 
shall be lawful for the lord chancellor, intrusted as aiore- 
said, to make an order wholly releasing such lands from 
such contingent right, or disposing of the same te such 
person or persons as the said lord cnanceller shall direct ; 
and the order shall have the same effect as if the trustee 
or mortgagee had been sane, and had duly executed a 
deed so releasing or di£j>osing of the contingent right. 

y . And be it enacted, that when any lunatic or person 
of unsound mind shall be solely entitied te any stock or 
to any chose in action upon any trust or by way of mort- 
gage, it shall be lawful for the lord chancellor, intrusted 
as aforesaid, to make an order vesting in any person or 
persons the ri^ht to transfer such stock, or te receive the 
dividends or mcome thereof, or te sue for and recover 
such chose in action, or any interest in respect thereof ; 
and when any person or persons shall be entitled jointiy 
with any lunatic or person of imsound mind te any stock 
or chose in action upon any trust or by way of mortgage, 
it shall be lawful for the said lord chancellor te 'make an 
order vesting the right te transfer such steck, or te receive 
the dividends or income thereof, or te sue for and recover 
such chose in action, or any interest in respect thereof, 
either in such person or persons so jointly entitled as 
aforesaid, or in such last mentioned person or persons, 
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together with any other person or persons the said lord 
chancellor may appoint. 

YI. And be it enacted, that when any stock shaU be power to 
standing in the name of any deceased person whose per- 5^^ j 
sonal representatiye, is a lunatic or person of unsound oeaaed^per^ 
mind, or when any chose in action shaU. be Tested in any wm. 
lunatic or person of unsound mind as the personal repre- 
sentatiye of a deceased person, it shall be lawful for the 
lord chancellor, intrusted as aforesaid, to make an order 
vesting the right to transfer such stock, or to receive the 
dividends or income thereof, or to sue for and recover such 
chose in action, or any interest in respect thereof, in any 
person or persons he may appoint. 

yn. And be it enacted, mat where any infant shall be Court of 
seised or possessed of any lands upon any trust or by way chancery 
of mortgage, it shall be lawful for the court of chancery States oF'^ 
to make an order vesting such lands in such person or infant tru»- 
persons in such manner and for such estate as the said Jj^teaLes 
court shall direct; and the order shall have the same effect 
as if the infant trustee or mortgagee had been twenty-one 
y^ears of age, and had duly executed a conveyance or as- 
signment of the lands in the same manner for the same 
es tate. 

yiLL. And be it enacted, that where any infant shall be Contingent 
entitled to any contingent right in any lands upon any ^^t tous- 
trust or by way of mortgage, it shall be lawful for the tees and 
court of chancery to make an order wholly releasing such mortgagees. 
lands from such contingent right, or disposing of the same 
to such person or persons as the said court shall direct; 
and the order shall have the same effect as if the infant 
had been twenty-one years of age, and had duly executed 
a deed so releasmg or disposing of the contingent right. 

IX. And be it enacted, that when any person solely Conrtof 
seised or possessed of any lands upon any trust shall be ^|^^ygy 
out of the jurisdiction of the court of chancery, or cannot the estate dP 
be found, it shall be lawful for the said court to make an » ^*J? 
order vesting such lands in such person or persons in such j'l^i^ction 
manner and for such estate as the said coiurt shall direct; of the court, 
and the order shall have the same effect as if the trustee had 

duly executed a conveyance or assignment of the lands in 
the same manner and for the same estate. 

X. And be it enacted, that when any person or persons ^<^^ "JJ^ 
shall be seised or possessed of any lands jointly with a £^|^®' 
person out of the jurisdiction of the court of chancery, or where pep- 
who cannot be found, it shall be lawful for the said court J^J|^ 

to make an order vesting the lands in the person or per- lands jointly 
sons so jointly seised or possessed, or in such last-men- witiinartiea 
tioned person or persons together with any other person Section of^ 

court, &c. 
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or persons, in sudh manner and for such estate as the 
saia court shall direct; and the order shall have the 
same effect as if the trustee out of the jurisdiction, or 
"who cannot be found, had duly executed a conveyance 
or assignment of the lands in the same manner for the 
same estate. 
Contiiigait XI. And be it enacted, that "when any person solely 
^sJ^tBof entitled to a contingent right in any lands upon any trust 
shall be out of the jurisdiction of the court of chsmcery, 
or cannot be found, it shall be lawful for the said court to 
make an order wholly releasing such lands from such con- 
tingent right, or disposing of the same to such person or 
persons as the said court ^all direct; and the order shall 
have ^e same effect as if the trustee had duly executed a 
conveyance so releasing or disposing of the contingent 
ri^t. 
Court inay All. And be it enacted, that when any person jointly 
JJ^Jj^ entitled with any other person or persons to a contingent 
where per* right in any lands upon any trust shall be out of the juris- 
■op* "®.^ diction of the court of diancery, or cannot be found, it 
{l^-mfh * shall be lawful for the said court to make an order dis- 
others oat posing of the contingent right of the person out of the 
dictiOTiS"' jnrisdiction, or who cannot be found, to the person or 
theootirtto persons SO jointly entitled as aforesaid, or to such last- 
a<OTtlngent mentioned pepaon or persons together with any other 
S^.''^ persoli or persons; and the order shall have the same 
effect as if the trustee out of the jurisdiction, or who can- 
not be found, had duly executed a conveyance so releasing 
or disposing of the contingent right. 
VThenitiB X 1 1 1 . Ajad be it enacted, that where there shall have 
J^ggf^g^ been two or more persons jointly seised or possessed of 
vend tni»- any lands upon lEuiy trust, and it shall be uncertain which 
tees was the of suoh truOTees was the survivor, it shall be lawful for 
■°'^^""^' the court of chancery to make an order vesting such lands 
in such person or persons in such manner and for such 
estate as the said coiurt shall direct; and the order shall 
have the same effect as if the survivor of such trustees 
had duly executed a conveyance or assignment of the 
lands in the same manner for the same estate. 
When it IS XIV. And be it enacted, that where any one or more 
"^^Sli?li.- person or persons shall have been seised or possessed of 
£;t£^ £ny lands upoii any trust, and it shall not bTknown, as 
beUTJog or to the trustee last known to have been seised or possessed, 
^■^^ whether he be living or dead, it shall be lawful for the 

court of chancery to make an order vesting such lands in 
such person or persons in such manner and for such estate 
as the said court shall direct; and the order shall have the 
same effect as if the last trustee had duly executed a con- 
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veyance or assigiiment of the lands in fhe same manner 
foi; the same estate. 

XV. And be it enacted, that when any person seised of ^^^''"^ 
any lands upon any trust shall have died intestate as to ^^ij^aa 
such lands without an heir, or shall have died and it shall hsir. 
not be known who is his heir or devisee, it shall be lawful 
for the court of chancery to make an order vesting such 
lands in such person or persons in such manner and for 
such estate as the said court shall direct ; and the order 
shall have the same effect as if the heir or devisee of such 
trustee had duly executed a conveyance of the lands in 
the same manner for the same estate. 

XYI. And be it enacted, that when any lands are Cemtinffeiit 
subject to a contingent right in an imbom person or class ^^^uSee 
of unborn persons who upon coming into existence would 
in respect thereof become seised or possessed of such lands 
upon any trust, it sha,ll be lawful for the court of chancery 
to make an order which shall wholly release and discharge 
such lands from such contingent right in such imbom 
person or class of unborn persons, or to make an order 
which shall vest in any person or persons the estate or 
estates which such unborn person or class of unborn per- 
sons would upon coming into existence be seised or pos- 
sess edof in such lands. 

XVil. Ajidbeitenacted, that where any person jointly Biwerto 
or solely seised or possessed of any lands upon any trust SJJ^fJ 
shall, after a demand by a person entitled to require a fusing 
conveyance or assignment of such lands, or a duly autho- towtee. 
rized a^ent of such last-mentioned person, having' stated 
in writmg that he will not convey or assign the same, or 
shall neglect or refuse to convey or assign such lands for 
the space of twenty-eight days next after a proper deed 
for conveying or assigning the same shall have dogd. ten- 
dered to him by any person entitled to require tiie same, 
or by a duly authorised agent of such last-mentioned 
person, it shJall be lawful for the court of chancery to 
make an order vesting such lands in such person or per- 
sons in such manner and for such estate as the said court 
shall direct ; and the order shall have the same effect as 
if the trustee had duly executed a conveyance or assign- 
m entof th e lands in the same manner for the same estate. 

XYm. And be it enacted, that where any person jointly Power to 
or solely entitled to a contingent right in any lands upon SJJJ^^ 
any trust shall, after a demand for a conveyance or re- Lraon en* 
lease of such contingent right by a person entitled to &ed to 
require the same, or a duly authorized agent of such last- ^^[^^^ 
mentioned person, have ^ted in writing that he will not 
convey or release such contingent right, or shall neglect 
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or refuse to convey or release such contmgent right for 
the space of tweniy-ei^ht days next after a proper deed 
for conveying or releasing the same shall have been ten- 
dered to him by any person entitled to require the same, 
or by a duly authorized agent of such last-mentioned 
person, it shall be lawful for the court of chancery to 
make an order releasing or disposing of such contingent 
right in such manner as it smdl direct ; and the order 
shall have the same effect as if the trustee so neglecting 
or refusing had duly executed a conveyance so releasing 
or disposing of the contingent right. 
XIX. Ajid be it enacted, that when any person to whom 
ooaTey in • any lands have been conveyed by way of mortgage shall 
^l^laLod, ^^^ ^^ wilhout having entered into the possession or 
into the receipt of the rents and profits thereof, and the 
money due in respect of such morto^age shall have been 
paid to a person entitled to receive the same, or such last- 
mentioned person shall consent to an order for the re- 
conveyance of such lands, then in any of the following 
cases it shall be lawful for the court of chancery to make 
an order vesting such lands in such person or persons in 
such manner and for such estate as the said court shall 
direct ; that is to say. 
When an heir or devisee of such mortgagee shall be out 
of the jurisdiction of the court of chancery, or cannot 
be found : 
When an heir or devisee of such mortgagee shall, upon 
a demand by a person entitled to require a conveyance 
of such lands, or a duly authorized a^nt of such 
last-mentioned person, have stated in writing that he 
will not convey the same, or shall not convey the 
' same for the space of twenty-eight days next alter a 

proper deed for conve3dng such hinds euiall have been 
tendered to him by a person entitled as aforesaid, or 
a duly authorized agent of such last-mentioned per- 
son: 
When it shall be uncertain which of several devisees of 

such morl^gee was the survivor : 
When it shall be uncertain as to the survivor of several 
devisees of such mortgagee, or as to the heir of such 
mortgagee whether he be living or dead : 
When such mortgagee shall have died intestate pis to 
such lands, and without an heir, or shall have died 
and it shall not be known who is his heir or de- 
visee: 
And the order of the said court of chancery made in any 
one of the foregoing cases shall have the same effect as if 
the heir or devisee or surviving devisee, as the case may 
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be, had duly executed a conyeyance or assignment of the 
lands in the same manner and for the same estate. 

XX. And be it enacted, that in every case where the power to 
lord chancellor, intrusted as aforesaid, or the court of appoint a 
chancery, shall, imder the provisions of this act, be en- ^^ in 
abled to make an order havmg the effect of a conveyance certain 
or assignment of any lands, or having the eifect of a ^^"^^^ 
release or disposition of the contingent right of any person 
or persons, bom or imbom, it shall also be lawful for the 
lord chancellor, intrusted as aforesaid, or the court of 
chancery, as the case may be, should it be deemed more 
convenient, to make an order appointing a person to con- 
vey or assign such lands, or release or dispose of such 
contingent right ; and the conveyance or assignment, or 
release or disposition, of the person so appointed, i^aU, 
when in conformity with the terms of the order by which 
he is appointed, have the same eifect, in conveying or 
assigning the lands, or releasing or disposing of the con- 
tinent ri^ht, as an order of the lord chancellor, intrusted 
as aforesaid, or the court of chancery, would in the par- 
ticular case have had imder the provisions of this act; 
and in every case where the lord chancellor, intrusted as 
aforesaid, or the court of chancery, shall, under the pro- 
visions of this act, be enabled to niake an order vesting in 
any person or persons the right to transfer any stock 
trs^sf erable in the books of the governor and company of 
the Bank of England, or of any other company or society 
established or to be established, it shall also be lawful for 
the lord chancellor, intrusted as aforesaid, or the court of 
chancery, if it be deemed more convenient, to make an 
order ' directing the secretary, deputy secretary, or ac- 
countant general for the time being of the governor and 
company of the Bank of England, or any officer of such 
other company or society, at once to transfer or join in 
transferring me stock to the person or persons to be 
named in the order; and this act shall be a full and 
complete indemnity and discharge to the governor and 
company of the Bank of England, and all other companies 
and societies and their officers and servante, for all acts 
done or permitted to be done pursuant thereto. 

XXI. And be it enacted, that as to any lands situated Ab to lands 
within the duchy of Lancaster or the counties palatine of j^^^^Jf^ 
Lancaster or Durham, it shall be lawful for the court of ham. 
the duchy chamber of Lancaster, the court of chancery in 
the county palatine of Lancaster, or the court of chancery 
in the county palatine of Durham, to make a like order in 
the same cases as to any lands within the jurisdiction of 
the same courte respectively as the court of chancery has 
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under the provisioiis hereinbefore contained been enabled 
to make concerning any lands ; and every such order of 
the court of the duchy chamber of Lancaster, the court of 
chancery in the counfy palatine of Lancaster, or the court 
of chancery in the county palatine of Durham, shall, as 
to such lands, have the same effect as an order of the 
court of chancery : Provided always, that no person who 
is anywhere within the limits of the jurisdiction of the 
high court of chancery shall be deemed by such local 
courts to be an absent trustee or mortgagee within the 
meaning of this act. 

XXn. And be it enacted, that when any person or 
persons shall be jointly entitled with any person out of 
the jurisdiction of the court of chancery, or who cannot 
be found, or concerning whom it shsdl be uncertain 
whether he be living or dead, to any stock or chose in 
action upon any trust, it shall be lawful for the said court 
to make an order vesting the right to transfer such stock, 
or to receive the dividends or income thereof, or to sue for 
or recover such chose in action, or any interest in respect 
thereof, either ia such person or persons so jointly en- 
titled as aforesaid, or in such last-mentioned person or 
persons together with any person or persons the said court 
may appoint ; and when any sole trustee of any stock or 
chose m action shall be out of the jurisdiction of the said 
court, or cannot be found, or it shall be imcertain whether 
he be Hving or dead, it shall be lawful for the said 
court to make an order vestiag the right to transfer such 
stock, or to receive the dividends or income thereof, or to 
sue for and recover such chose in action, or any interest in 
respect thereof, in any person or persons the said court 
may a ppo int. 

A ANT. And be it enacted, that where any sole 
trustee of any stock or chose in action shall nej^lect or 
refuse to transfer such stock, or to receive the dividends 
or income thereof, or to sue for or recover such chose in 
action, or any interest in respect thereof, according to the 
direction of me person absolutely entitled thereto, for the 
space of twenty-eight days next after a request in writing 
for that purpose shall have been made to him by the 
person absolutely entitled thereto, it shall be lawful for 
the court of chancery to make an order vesting the solo 
right to transfer such stock, or to receive the dividends or 
income thereof, or to sue for and recover such chose in 
action, or any interest in respect thereof, in such person 
or persons a^ the said court may appoint. 

XXIV. And be it enacted, that where any one of the 
trustees of any stock or chose in acjtion shall neglect or 
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refuse to transfer such stock, or to receiye the dividends refiuesto 
or income thereof, or to sue for or recover such chose in ^^|^ 
action according to the directions of the person absolutely pay over 
entitled thereto, for the space of twenty-eight days next oi^dends. 
after a req^uest in writing for that purpose shall have been 
made to him or her by such person, it shall be lawful for 
the coturt of chancery to ma&e an order Testing the ri^ht 
to transfer such stock, or to receiye the dividends or m- 
come thereof, or to sue for and recover such chose in 
action, in the other trustee or trustees of the said stock or 
chose in action, or in any person or persons whom the 
said court may appoint jointly with such other trustee or 
trustees. 

XXY. And be it enacted, that when any stock shall be When stock 
standing in the sole name of a deceased person, and his or |l?Sf2iS?o 
her per^nal representatiTe shaQ be out oYthe j tirisdictioii '^^SJSSS^i 
of the court of chancery, or cannot be found, or it shall be person, 
uncertain whether such personal representative be living 
or dead, or such personal representative shall neglect or 
refuse to transfer such stock, or receive the dividends or 
income thereof, according to the directibn of the person 
absolutely entitled thereto, for the space of twenty-eight 
days next after a re(^uest in writing for that purpose shall 
have been made to him by the person entitled as aforesaid, 
it shall be lawful for the court of chancery to make an 
order vesting the right to transfer such stock, or to re- 
ceive the dividends or income thereof, in any person or 
persons whom the said court may appoint. 

XXVI. And be it enacted, mai wnere any order shall J^ect of an 
have been made under any of the provisions of this act Sgtiiel^ 
vesting the right to any stock in any person or persons ri^t to 
appointed by the lord chancellor, inlarusted as aforesaid, 5j5?®' 
or tiie court of chancery, such legal right shall vest ac- 
cordingly, and thereupon the person or persons so ap- 
pointed are hereby authorized and empowered to execute 
all deeds and powers of attorney, and to perform all acts 
relating to the transfer of such stock into nis or their own 
name or names or otherwise, or relating to the receipt of 
the dividends thereof, to the extent and in conformity 
with the terms of such order; and the bank of England, 
and all companies and associations whatever, and all per- 
sons, shall be e<j[ually bound and compellable to comply 
with the requisitions of such person or persons so ap- 
pointed as aforesaid, to the extent and in conformity with 
the terms of such order as the said bank of England, or 
such companies, associations, or persons, would have been 
bound and compellable to comply with the requisitions of 
the person in whf^se place such appointment shall have 
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been made, and shall be equally indemnified in complying 
with the requisition of such person or persons so ap- 
pointed as they would have been indemnified in comply- 
mg with the requisition of the person in whose place such 
appointment shlall haye been made; and after notice in 
writing of any such order of the lord chancellor, intrusted 
as aforesaid, or of the court of chancery, concerning any 
stock shall have been giyen, it shall not be lawful for the 
bank of England, or any company or association what- 
oyer, or any person havmg receiyed such notice, to act 
upon the requisition of the person in whose place an ap- 
pointment shall haye been made in any matter whatever 
relating to the transfer of such stock, or the payment of 
the dividends or produce thereof. 

XXyn. And be it enacted, that where any order shall 
have been made under the provisions of this act, either by 
the lord chancellor, intrusted as aforesaid, or by the court 
of chancery, vesting the legal right to sue for or recover 
any chose in action or any interest in respect thereof in 
any person or persons, such legal right shall vest accord- 
ingly, and thereupon it shall be lawful for the person or 
persons so appointed to carry on, commence, and prose- 
cute, in his or their own name or names, any action, suit, 
or other proceeding at law or in equity for the recovery of 
such chose in action, in the same manner in all respects 
as the person in whose place an appointment ahall nave 
been miade could have sued for or recovered such chose in 
action. 

XXYin. And be it enacted, that whensoever, imder 
any of the provisions of this act, an order shall be made 
eimer by the lord chancellor, intrusted as aforesaid, or the 
court of chancery, vesting any copyhold or customary 
lands in any person or persons, and such order shall l>e 
made with tiie consent of the lord or lady of the manor 
whereof such lands areholden, then the lands shall, with- 
out any surrender or admittaiice in respect thereof, vest 
accordingly; and whenever, under any of the provisions 
of this act, an order shall be made either by the lord chan- 
cellor, intrusted as aforesaid, or the court of chancery, 
appointing any person or persons to convey or assign any 
copyhold or customary lands, it shall b^ lawful for such 
person or persons to do all acts and execute all instru- 
ments for the purpose of completing the assurance of such 
lands; and all such acts and instruments so done and 
executed shall have the same effect, and every lord and 
lady of a manor, and every other person, shall, subject to 
the customs of the manor, and tne UBual payments, be 
equally bound and compellable to i^ ake admittance to 
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such lands, and to do all other acts for the purpose of 
completing the assurance thereof, as if the persons in 
whose place an appointment shall have been made, being 
free horn any disabilily , had duly done and executed such 
acts and instruments. 

XXIX. And be it enacted, that when a decree shall When a de- 
have been made by any court of equity directing the sale ^^^^^ 
of any lands for the payment of the debts of a deceased xeai estate 
person, every person seised or possessed of such lands, or '^'P^P^* 
entitled to a contingent riffht therein, as heir, or under the ®' ^^°^' 
will of such deceased debtor, shall be deemed to be so 

seised or possessed or entitled, as the case may be, upon a 
trust wimin the meaning of this act; and the court of 
chancerjr is hereby empowered to make an order wholly 
discharging the contingent right, under the wiU of such 
deceased debtor^ of any imbom person. 

XXX. And be it enacted, tbiat where any decree shall Court to 
be made by any court of equity for the specific perform- J^^JJ^ 
ance of a contract concerning any lands, or for the parti- traces of 
tion or exchange of any hmds, or generally when any lands com- 
decree shaU be ^e for the conVeya^ce or aisigmnent ot ^^'^ 
any lands, either in cases arising out of the doctrine of to the in- 
election or otherwise, it shall be lawful for the said court ^^Jg°4i- 
to declare that any of the parties to the said suit wherein boc^ 
such decree is made are trustees of such lands or any part 
thereof, within the meaning of this act, or to declare con- 
cerning tilie interests of um)om persons who might claim 

under any party to the said suit, or under the will or 
volimtary settlement of any person deceased who was 
during his lifetime a party to the contract or transactions 
concerning which such decree is made, that such interests 
of unborn persons are the interests of persons who upon 
coming into existence would be trustees within the mean- 
ing of this act, and thereupon it shall be lawful for the 
lord chancellor, intrusted as aforesaid, or the court of 
chancery, as the case may be, to make such order or orders 
as to the estates, rights, and interests of such persons, 
bom or unborn, as me said court or the said lonl chan- 
cellor mi^ht under the provisions of this act make con- 
cerning me estates, rights and interests of trustees bom 
or unborn. 

XXXI. And be it enacted, that it shall be lawful for Fowerto 
the lord chancellor, intrusted as aforesaid, or the court of make direo- 

■i. X -Lj-ij-^ j»ji»j_? ooos now 

chancery, to make declarations and give directions con- the ri^ht to 

coming the manner in which the right to any stock or *™'^'. 

chose m action vested imder the provisions of this act StSdaecU 

shall be exercised ; and thereupon the person or persons 

in whom such right shall be vested sh^ be compellable 
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to obey such directions and dedarations by the same 
process as that by which other orders under this act are 
enforced. 

XXXII. And be it enacted^ that whenever it shall be 
expedient to appoint a new trustee or new trustees, and it 
shall be found inexpedient, difficult or impracticable so to 
do witiiout the assistance of the court of chancery, it shall 
be lawful for the said court of chancery to inake an order 
appointing a new trustee or new trustees, either in sub- 
stitution for or in addition to any existing trustee or 
trustees. 

XXXm. And be it enacted, that the person or persons 
who, upon the making of such order as last aforesmd, shall 
be trustee or trustees, shall have aU the same rights and 

Sowers as he or they would haye had if appointed by 
ecree in a suit duly instituted. 

XXXIY. And be it enacted, that it shall be lawful for 
the said court of chancery, upon making any order for 
appointing a new trustee or new trustees, either by the same 
or by any subsequent order to direct that any lands subject 
to the trust shall vest in the person or persons who upon 
the appointment e^U be the trustee or trustees for such 
estate as the court shall direct ; and such order shall have 
the same effect as if the person or persons who before such 
order were the trustee or trustees (if any) had duly exe- 
cuted all proper conveyances and assignments of such 
lands for such estate. 

XXXY. And be it enacted, that it shall be lawful for 
the said court of chancery, upon making any order for ap- 
pointing a new trustee or new trustees, either by the same 
or by any subsequent order to vest the right to call for a 
transfer of any stock subject to the trust, or to receive the 
dividends or mcome thereof, or to sue for or recover any 
chose in action, subject to the trust, or any interest in 
respect thereof, in me person or persons wno upon the 
appointment shall be the trustee or trustees. 

aXXYI. And be it enacted, that any such appoint- 
ment by the court of new trustees, and any such convey- 
ance, assignment, or transfer as aforesaid, shall operate 
no further or otherwise as a discharge to any former or 
continuing trustee than an appointment of new trustees 
under any power for that purpose contained in any in- 
strument would have done. 

XXXyn. And be it enacted, that an order, under any 
of the hereinbefore contained provisions, for the appoint- 
ment of a new trustee or trustees, or concerning any lands, 
stock, or chose in action subject to a trust, may be made 
upon the application of any person beneficially interested 
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in sucH lands, stock, or chose in action, whether under 
disability or not, or upon the application of any person 
duly appointed as a trustee thereof; and that an order 
under any of the provisions hereinbefore contained con- 
cerning any lands, stock, or chose in action subject to 
a mortage may be made on the application of any person 
beneficially interested in the equity of redemption, whether 
under disability or not, or of any person interested in the 
mone ys secur ed by sudti mortgage. 

XXXYm. And be it enacted, that when any person Power to go 
shall deem himself entitled to an order under any of the ^fj^*^ 
provisions hereinbefore contained, either from the lord the first in- 
chancellor, intrusted as aforesaid, or from the court of stance, 
chancery, it shall be lawful for him to exhibit before any 
one of tne masters of the high court of chancery a state- 
ment of the facts whereon such order is sought to be 
obtained, and adduce evidence in support thereof ; and if 
such evidence shall be satisfactory to the said master, he 
shall, at the request of the person adducing such evidence, 
give a certificate under his hand of the several material 
facts foimd by him to be true, and of his opinion that 
such person is entitled to an order in the form set forth in 
such certificate. 

yxXTX . And be it enacted, that any person who shall Power to 
have obtained such certificate may apply by motion to the JJ^rt ot tt!e 
court of chancery, or to the lord cluuicellor, intrusted as lord dhan- 
aforesaid, for an order to the effect set forth in such ^^i^**"^' 
certificate, or for such other order as such person may 
deem himself entitled to upon the facts found by the 
master. 

XL. And be it enacted, that any person or persons Power to 
entitled in manner aforesaid to apply for an order from &^^^*t^**" 
the said court of chancery, or from the lord chancellor, first in- 
intrusted as aforesaid, may, should he so think fit, present stance. 
a petition in the first instance to the court of chancery, or 
to the lord chancellor, intrusted as aforesaid, for such 
order as he may deem himself entitled to, and may give 
evidence by affidavit or otherwise in support of such 
petition before the said court, or the lord chancellor, 
intrusted as aforesaid, and may serve such person or 
persons with notice of such petition as he may deem 
entitled to service thereof. 

XLI. And be it enacted, that upon the hearing of any What may 
such motion or petition it shall Tbe lawful for the said ^^ ^ti- 
court or for the said lord chancellor, should it be deemed tion. 
necessary, to direct a reference to one of the masters in 
ordinary of the court of chancery to inquire into any facts 
which require such an investigation, or it shall be lawful 
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for the said court or for the said lord chanoeUor to direct 
such mofion or petition to stand over, to enable the 
petitioner or petitioners to adduce evidence or further 
evidence before the said court or before the said lord 
chancellor, or to enable notice or any further notice of 
such motion or petition to be served upon any person or 
persons. 

XTjTT. And be it enacted, that upon the hearing of any 
such motion or petition, whether any certificate or report 
from a master snail have been obtained or not, it shall be 
lawful for the court, or the lord chancellor, intrusted as 
aforesaid, to dismiss such motion or petition, with or 
without costs, or to make an order thereupon in con- 
formity with the provisions of this act. 

XLln. And be it enacted, that whensoever in any 
cause or matter, either by the evidence adduced therein, 
or by the admissions of the parties, or by a report of one 
of the masters of the court of chancery, the facts necessary 
for an order under this act shall appear to such court to 
be sufficientiv proved, it shall be lawful for the said court, 
either upon the hearing of the said cause or of any petition 
or motion in the said cause or matter, to make suca order 
under this act. 

XLIY. And be it enacted, that whenever any order 
shall be made under this act, either by the lord chaiicellor, 
intrusted as aforesaid, or by the court of chancery, for tlie 
purpose of conveying or assigning any lands, or for the 
purpose of releasing or disposing of any contingent right, 
and such order shall be founded on an allegation of the 
personal incapacity of a trustee or mortgagee, or on an 
allegation that a trustee or the heir or devisee of a mort- 
gagee is out of the jurisdiction of the court of chancery, 
or cannot be foimd, or that it is uncertain which of 
several trustees, or which of several devisees of a mort- 
gagee, was the survivor, or whether the last trustee, or 
tiie heir or last surviving devisee of a mortgagee, be 
living or dead, or on an alle^tion that any 'trustee or 
mort^g^ee has died intestate without an heir, or has died 
and it IS not known who is his heir or devisee, then in 
any of such cases the fact that the lord chancellor, 
intrusted as aforesaid, or the court of chancery, has made 
an order upon such an allegation, shall be conclusive 
evidence of the matter so alleged in any court of law or 
equity upon any question as to the legal validity of the 
order: Provided always, that nothing herein contained 
shall prevent the court of chancery directing a reconvey- 
ance or reassignment of any lands conveyed or assigned 
by any order imder this act, or a re-disposition of any 
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contingent right conveyed or disposed of by such order; 
and it shall be lawful for the said court to direct any of 
the parties to any suit concerning such lands or contin-* 
gent right to pay any costs occasioned by the order under 
this act, when me same shall appear to haye been im- 
pr^eriy obtained. 

XLV. And be it enacted, that it shaU be lawful for ^^°' 
the lord chancellor, intrusted as aforesaid, or the court of 
chancery, to exercise the powers herein conferred for the 
purpose of vesting any lands, stock, or chose in action in 
the trustee or trustees of any charity or society over which 
chajity or society the said court of chancery would have 
jurisdiction upon suit duly instituted, whether such trus- 
tee or trustees shall have been duly appointed by any 
power contained in any deed or instrument, or by the 
decree of the said court of chancery, or by order made 
upon a petition to the said court under any statute autho- 
rizing tne said court to make an order to that effect in a 
summary way upon petition, 

XLVI. And be it enacted, that no lands, stock, or Noes^at 
chose in action vested in any person upon any trust or by SeSupS^ 
way of mortgage, or any profits thereof, shall escheat or trust or 
be forfeited to her Majesty, her heirs or successors, or to mortgage, 
any corporation, lord or lady of a manor, or other per- 
son, by reason of the attamder or conviction for any 
offence of such trustee or mortgagee, but shall remain in 
such trustee or mortgagee, or survive to his or her co- 
trustee, or descend or vest in his or her representative, as 
if no such attainder or conviction had taken place. 

XLVn. And be it enacted, that nothing contained in Act not to 
this act shall prevent the escheat or forfeiture of any ^S^t or 
lands or personal estate vested in any such trustee or forfeiture of 
mortgagee, so far as relates to any oeneficial interest ^^5?^ 
therein of any such trustee or mortgagee, but such lands 
or personal estate, so far as relates to any such beneficial 
interest, shall be recoverable in the ^ame maimer as if 
this ac t had not passed. 

XLVm. And be it enacted, that where any infant or ^onej 6i 
person of unsoimd mind shall be entitled to any money ^otb of 
payable in discharge of any lands, stock, or chose iu tmaound 
action conveyed, assigned, or transferred under this act, "JSuJSi'* 
it shall be lawful for the person by whom such money is ^urt!" 
payable to pay the same into the bank of England in the 
name and with the privity of the accountant-general, 
in trust in any cause then depending concerning such 
money, or, if there shall be no such cause, to the credit 
of such infant or person of unsound mind, subject to the 
order or disposition of the said court; and it shall be 

A. — M. R 
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lawful for tlie said court, upon petitLon in a summary 
way, to order any money so paid to be invested in the 
puoHc funds, and to order payment or distribution thereof, 
or payment of the dividends thereof, as to the said court 
shful seem reasonable ; and every cashier of the bank of 
England who shall receive any such money is hereby 
required to give to the person paying the same a receipt 
for such money, and such receipt shall be an effectual 
discharge for tne money therein respectively expressed to 
have been received. 

XLIX. And be it enacted, that where in any suit com- 
menced or to be commenced in the court of chancery it 
shall be made to appear to the court by affidavit uiat 
diligent search and inquiry has been made after any person 
made a defendant, who is only a trustee, to serve Kitti 
with the process of the court, and that he cannot be 
found, it shall be lawful for the said court to hear and 
determine such cause, and to make such absolute decree 
therein against every person who shall appear to them to 
be only a trustee and not otherwise concerned in interest 
in the matter in question, in such and the same manner 
as if such trustee had been duly served with the process 
of the court, and had appeared and filed his answer 
thereto, and had also appeared by his counsel and soli- 
citor at the hearing of such cause : Provided always, that 
no such decree shall bind, affect, or in anywise prejudice 
any person against whom the same shall be made, with- 
out service of process upon him as aforesaid, his heirs, 
executors, or administrators, for or in respect of any 
estate, right, or interest which such person shall have at 
the time of making such decree, for his own use or benefit, 
or otherwise than as a trustee as aforesaid. 

L. And be it enacted, that when any person shall, 
under the provisions of this act, apply to one of tiie 
masters of tne court of chancery in the first instance, and 
adduce evidence for the purpose of obtaining the certifi- 
cate of such master as a foundation for an order of the 
said lord chancellor, intrusted as aforesaid, or the said 
court of chancery, it shall be lawful for the said master 
to order service of such application upon any person, or 
to dismiss such application, and to direct that the costs of 
any persons consequent thereon shall be paid by the per- 
son making the same ; and all orders of the master under 
this act shall be enforced by the same process as orders of 
the court made in any suit against a party thereto. 

LI. And be it enacted, i£at the lord chancellor, in- 
trusted as aforesaid, and the court of clmncery, may 
order the costs and expenses of and relating to the peti- 
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tions, orders, directions, conyeyances, assignments, and 
transfers to be made in pursuance of this act, or any of 
them, to be paid and raised out of or from the lands or 
personal estate, or the rents or produce thereof, in respect 
of which the same respectiyely shall be made, or in such 
manner as the said lord chancellor or court shall think 
proper. 

Ln. And be it enacted, that upon any petition being 
presented under this act to the lord diancellor, intrusted 
as aforesaid, concerning a person of unsound mind, it 
shall be lawful for the said lord chancellor, should he so 
think fit, to direct that a commission in the nature of a 
writ de lunatico inquirendo shall issue concerning such 
person, and to postpone making any order upon such 
petition imtil a return shall haye been made to such 
commission. 

Lin. And be it enacted, that upon any petition imder 
this act being presented to the lora chancellor, intrusted 
as aforesaid, or to the court of chancery, it shall be lawful 
for the said lord chancellor or the said court of chancery 
to postpone making any order upon such petition, imtil 
the right of the petitioner or petitioners shall haye been 
declared in a suit duly instituted for that purpose. 

UV. And be it enacted, that the powers and autho- 
rities giyen by this act to the court of chancery in 
England shall extend to all lands and personal estate 
wil£in the dominions, plantations, and colonies belonging 
to her Majesty (except Scotland). 

LY. And be it enacted, that the powers and autho- 
rities giyen by this act to the court of chancery in 
England shall and may be exercised in like manner and 
are hereby giyen and extended to the court of chancery 
in Ireland with respect to all lands and personal estate in 
Ireland. 

LVI. And be it enacted, that the powers and autho- 
rities giyen by this act to the lord chancellor of Ghreat 
Britain, intrusted as aforesaid, shall extend to all lands 
and personal estate within any of the dominions, planta- 
tions, and colonies belonging to her Majesty (except 
Scotland and Ireland). 

LVil. And be it enacted, that the powers and autho- 
rities giyen by this act to the lord chancellor of Great 
Britain, intrusted as aforesaid, shall and may be exercised 
in like manner by and are hereby giyen to the lord 
chancellor of Ireland, intrusted as aforesaid, with respect 
to all lan ds and personal estate in Ireland. 

LVill. And be it enacted, that in citing this act in 
other acts of parliament, and in legal instruments and in 
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legal proceedings, it shall be sufficient to use the expres- 
sion " The Trustee Act, 1850." 

LIX. And be it enacted, that this act shall come into 
operation on the first day of Noyember one thousand 
ei^t hundred and fifty. 

LX. And be it enacted, that this act may be amended 
or repealed by any act to be passed in mis session of 
parlifunent. 
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17 & 18 VICTOEIA, CAP. 113. 

An Att to amend the Law relating to the Administra- 
tion of the Estates of deceased Persons, 

[11th August, 1854.] 

Whereas it is expedient that the law whereunder the 
real and personal assets of deceased persons are admi- 
nistered ^ould be amended : Be it enacted by the 
Queen's most excellent Majesty, by and with the advice 
and consent of the lords spintaal and temporal, and 
Commons, in this present parliament assembled, and by 
the authority of the same, as follows : 

I. When any person shaU, after the thirty-first day of 
December one thousand eight hundred and fifty-four, die 
seised of or entitled to any estate or interest in any land 
or other hereditaments which shall at the time of his 
death be charged with the payment of any sum or sums 
of money by way of mortgage, and such person shall not, 
by his will or deed or other document, haye signified any 
contrary or other intention, the heir or devisee to whom 
such land or hereditaments shall descend or be devised 
shall not be entitled to have the mortgage debt dis- 
charged or satisfied out of the personal estate or any 
other real estate of such person, but the land or heredita- 
ments so charged shall, as between the different persons 
claiming through or under the deceased person, be pri- 
marily liable to the payment of all mortgage debts with 
which the same shall be charged, every part thereof,* 
according to its value, bearing a proportionate part of the 
mortgage debts charged on tne whole thereof : Provided 
always, that nothing herein contained shall affect or 
diminish any right of the mortgagee on such lands or 
hereditaments to obtain full payment or satisfaction of 
lus mortgage debt either out oi the personal estate of the 
person so dying as aforesaid or otherwise : Provided also, 
that nothing herein contained shall affect the rights of 
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any person claiminff tinder or by virtue of any will, deed, inXL, &c. 
or document already made or to be made before the first J^^^ 
day of January one thousand eight hundred and fifty- 
five. 
n. This act shall not extend to Scotland. ^tentof 

act. 



30 & 31 VICTOEIA, cap. 69. 

An Act to explain the Operation of an Act passed in 
the Seventeenth and Eighteenth Years of her present 
Majesty, chapter one hundred and thirteen, intituled 
*'An Act to amend the Law relating to the Adminis- 
tration of deceased Persons.^^ [25tli July, 1867.] 

Whereas by an act passed in the seventeenth and 
eighteenth year of her present Majesty it is enacted, 
among other things, when any person shall, after the 
thirty-first of December one thousand eight hundred and 
fifty-four, die seised of or entitled to any estate or inte- 
rest in any land or other hereditaments which shall at 
the time of his death be charged with the payment of any 
sum or sums of money by way of mortgage, and sucn 
person shall not, by his will or deed or other docimient, 
have signified any conlrary or other intention, the heir or 
devisee to whom such land or hereditaments shall descend 
or be devised shall not be entitled to have the mortgage 
debt discharged or satisfied out of the personal estate or 
any other real estate of such person, but the land or 
hereditaments so charged shall, as between the different 
persons claiming through or under the deceased person, 
be primarily liable to me payment of all mortgage debts 
with which the same shall be charged, every psJt thereof, 
according to its value, bearing a proportionate part of the 
mortgage debts charged on the whole thereof : 

And whereas* doubts may exist upon the construction of 
the said act, and it is expedient that such doubts should 
for the future be removed : 

Be it therefore enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of the lords 
spiritual and temporal, and Commons, in this present 
parliament assembled, and by the authority of the same, 
as f oUows : 

1. In the construction of the will of any person who in oonstan- 
may die after the thirty-first day of December one thou- ^^J^. 
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sand eight Inindred and sixty-seven, a general direction 
that the debts or that all the debts of the testator shall be 
paid out of his personal estate shall not be deemed to 
be a declaration of an intention contrary to or other 
than the rule established by the said act, unless such 
contrary or other intention shall be further declared by 
words expressly or by necessary implication referring to 
all or some of tne testator's debts or debt charged by way 
of mortgage on any part of his real estate. 

2, In iJie construction of the said act and of this act, 
the word "mortgage" shall be deemed to extend to any 
lien for unpaid purchase-money upon any lands or here- 
ditaments purchased by a testator. 

3. This act shall not extend to Scotland. 
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40 & 41 VICTOEIA, CAP. 34. 

An Act to amend the Acts seventeenth and eighteenth 
Victoria, chapter one hundred and thirteen, and 
thirtieth and thirty-first Victoria, chapter sixty-nine. 

[2nd August, 1877.] 

Be it enacted by the Queen's most excellent Majesty, by 
and with the advice and consent of the lords spiritual 
and temporal, and Commons, in this present parliament 
assembled, and by the authority of the same, as follows : 

1. The acts mentioned in the schedule hereto shall, as 
to any testator or intestate dying after the thirty-first 
December one thousand eight hundred and seventy-seven, 
be held to extend to a testator or intestate dying seised or 
possessed of or entitled to any land or other heredita- 
ments of whatever tenure which shall at the time of his 
death be charged with the payment of any sum or sums 
of money by way of mortgage, or any other equitable 
charge, including any lien for unpaid purchase-money; 
and file devisee or legatee or heir shall not be entitled to 
have such sum or sums discharged or satisfied out of any 
other estate of the testator or intestate unless (in the case 
of a testator) he shall within the meaning of the said acts 
have signified a contrary intention; and such contrary 
intention shall not be deemed to be signified by a charge 
of or direction for payment of debts upon or out of resi- 
duary real and personal estate or residuary real estate. 

2. This act shall not extend to Scotland. 
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17 & 18 Vict. 0. 113 . . 



30 & 31 Vict. 0. 69 . . 



An Act to amend the law relating to 
the administration of the estat^ of 
deceased persons. 
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23 & 24 VICTOEIA, cap. 145. 

An Act to give to Trustees, Mortgagees, and others 
certain Powers now commonly inserted in Settlements, 

Mortgages and Wills. [28th August, I860.] 

« 

Whereas it is expedient that certain powers and pro- 
visions which it is now usual to insert in settlements, 
mortgages, wills, and other instruments should be made 
incident to the estates of the persons interested, so as to 
dispense with the necessity of inserting the same in terms 
in every such instrument : Be it enacted by the Queen's 
most excellent Majesty, by and with the advice and con- 
sent of the lords spiritiial and temporal, and Commons, in 
this present parliament assembled, and by the authority . 
of the same, as follows: 

Part I. 

Powers of Trustees for Sale, cfcc, and Trustees of renewable 

Leaseholds, 

I. In all cases where by any will, deed, or other instru- ^'^"'®*?^*fl 
ment of settlement it is expressly declared that trustees ^SSS^ma^ 
or other persons therein named or indicated shall have sell in lots, 
a power of sale, either generally, or in any particular S^^^ 
event, over any hereditaments named or referred to in or or private 
from time to time subject to the uses or trusts of such contract, 
will, deed, or other instrument, it shall be lawful for 
such trustees or other persons, whether such heredita- 
ments be vested in them or not, to exercise such power of 
sale by selling such hereditaments, either together or in 
lots, and either by auction or private contract, and either 
at one time or at several times, and Tin case the power 
shall expressly authorize an exdian^) to exchange any 
hereditaments which for the time bemg shall be subject 
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to the uses or trusts aforesaid for any other hereditaments 
in England or Wales or in Ireland (as the case may be), 
and upon such exchange to give or receive any money for 
equahW of exchange. 
Bale may be 11. It shall be lawful for the persons making any such 
^IJ^j^J^ sale or exchange to insert any such special or other 
diti^, and stipulations, either as to title or evidence of title, or other- 
*™8tee8 wise, in any conditions of sale, or contract for sale or 
mjy uy in, exchange, as they shall think fit, and also to buy in the 
hereditaments or any part thereof at any sale by auction, 
and to rescind or vary any contract for sale or exchange, 
and to re-sell the hereditaments which shall be so bought 
in, or as to which the contract shall be so rescinded, 
without being responsible for any loss which may be 
occasioned thereby, and no purchaser under any such 
sale shaU be bouna to inquire whether tiie persons making 
the same may or may not have in contemplation any par- 
ticular re-investment of the purchase-money in the pur- 
chase of any other hereditaments or otherwise. 
Trnatees III. For the purpose of completing any such sale or 

TOWOT^f^ exchange as aforesaid, the persons empowered to sell or 
sale, &c. exchange as aforesaid shall have full power to convey 
empowered qj. otherwise dispose of the hereditaments in question, 
convey, either by way of revocation and appointment of the use, 

or otherwise, as may be necessary. 
Moneys IV. The money so received upon any such sale or for 

JSm^c^ 6^^^ty P^ exchange as aforesaid shall be laid out in the 
be laid out manner indicated in that behalf in the will, deed, or in- 
Y^ <^« strument containing the power of sale or exchange, or if 
lands; ^^^ g^^j^ indication be therein contained as to all or any 

part of such money, then the same shall with all con- 
venient speed be laid out in the purchase of other here- 
ditaments in fee simple in possession to be situate in 
England or Wales or in Ireland (as the case may be), or 
of lands of a leasehold or copyhold or customary tenure 
which, in the opinion of the persons making the purchase, 
are convenient to be held therewith or with any other 
hereditaments for the time being, subject to the subsist- 
ing uses or trusts of the same wul, deed, or other instru- 
ment of settlement in which the power of sale or exchange 
was contained ; and all such hereditaments so to be pur- 
chased or taken in exchange as aforesaid as shall be free- 
holds of inheritance shall be settled and assured to the 
uses, upon and for the trusts, intents, and purposes, and 
with, under, and subject to the powers, provisoes, and 
declarations, to which the hereditaments sold or given in 
exchange were or would have been subject, or as near 
thereto as the deaths of parties and omer intervening 
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accidents will admit of, but not so as to increase or 
multiply cliarges ; and aU such hereditaments so to be 
purchased or taken in exchange as aforesaid as shaU be 
of leasehold or copyhold or customary tenure shall be 
settled and assurea upon and for such ^sts, intents, and 
purposes, and wi^, under, and subject to such powers, 
provisoes, and declarations, as shall as nearly as may be 
correspond with and be similar to the aforesaid uses, 
trusts, intents, and purposes, powers, provisoes, and 
declarations, but not so as to increase or multiply charges, 
and so that if any of the hereditaments so to be purchased 
shall be held by lease for years, the same shall not vest 
absolutely in any tenant in tail by purchase who shall 
not attain the age of twenty-one years; and any such 
purchase as aforesaid may be made subject to any special 
conditions as to title or otherwise : Provided that no lease- 
hold tenement shall be purchased under the powers 
hereinbefore contained which is held for a less period 
than sixty years. 

V. Provide! nevertheless, that it shall be lawful for orlnpajr- 
the persons exercising any such power as aforesaid, if ^^j^^^g 
they shall think fit, to apply any money to be received 
upon any sale or for etjuality of exchange as aforesaid, or 
any part thereof, in heu of purchasing lands therewith, 
in or towards paying off or (fischarging any mortgage or 
otiier charge or mcumbrance which shall or may affect 
aU or any of the hereditaments which shall then be 
subject to the same uses or trusts as those to which the 
hereditaments sold or given in exchange were or was 
subject. 

Yl. No money arising from any such sale or exchange Money 
of lands or' hereditaments in England or Wales shall be ansmg from 
laid out in the purchase of lands or hereditaments situate not to be' 
elsewhere than m England or Wales, and no lands situate laid out, nor 
in Eng;land or Wales shall, under any such power as ^^S' 
aforesaid, be exchanged for any lands or hereditaments elsewhere 
situate elsewhere than in England or Wales; and no than in the 

• • » -t ^ T. ^ 1 J • country in 

money ansmg from any such sale or exchange of lands in which lands 
Ireland shall oe laid out in the purchase of lands or here- sold wex- 
ditaments situate elsewhere than in Ireland, and no lands ^^led.*'^ 
or hereditaments situate in Ireland shall, under any such 
power as aforesaid, be exchanged for any lands or here- 
ditaments situate elsewhere than in Ireland. 

Vii. Until the money to be received upon any sale or Unta pur- 
f or equality of exchange as aforesaid shall be disposed of ^J^ ®£^ 
in the manner herein mentioned, the same shall be in- money to Xe 
vested at interest for the benefit of the same parties who invested at 

mterest. 
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would be entitled to the hereditaments to be purchased 
therewith as aforesaid, and the rents and profits thereof 
in case such purchase and settlement as aforesaid were 
then actually made. 

Vin. It shall be lawful for any trustees of any lease- 
holds for lives or years which are renewable from time to 
time, either under any covenant or contract or by custom 
or usual practice, if they shall in their discretion think fit, 
and it shall be the duty of sudi trustees, if thereunto 
required by any person having any beneficial interest, 
present or future or contingent, in such leaseholds, to use 
their best endeavours to obtain from time to time a 
renewed lease of the same hereditaments on the accus- 
tomed and reasonable terms, and for that purpose it shall 
be lawful for any such trustees from time to time to make, 
or concur in making, such surrender of the lease for the 
time being subsisting, and to do all such other acts as 
shall be requisite in tiiat behalf ; but this section is not 
to apply to any case where by the terms of the settlement 
or will the person in possession for his* life or other 
limited interest is entitled to enjoy the same without any 
obligation to renew the lease or to contribute to the 
expense of renewing the same. 

Ix. In case any money shall be required for the 
purpose of paying for equality of exchange as aforesaid, 
or for renewal of any lease as aforesaid, it shall be lawful 
for the persons effecting such exchange or renewal to pay 
the same out of any money which may then be in their 
hands in trust for the persons beneficially interested in 
the lands to be taken in exchange, or comprised in the 
renewed lease, whether arising by any of the ways and 
means hereinbefore mentioned or otherwise, and notwith- 
standing the provisions for the application of money 
arising from sales or exchanges herembef ore contained ; 
and if they shall not have in their hands as aforesaid 
sufficient money for the purposes aforesaid, it shall be 
lawful for such persons to raise the money required by 
mortgage of the hereditaments to be received in exchange 
or contained ia the renewed lease (as the case may be), or 
of any other hereditaments for the time being subject to 
the subsisting uses or trusts to which the hereditaments 
taken in exdiange or comprised in the renewed lease 
(as Hie case may be) shall be subject, and for the purpose 
of effecting such mortgage such persons shall have the 
same powers of conveying or otherwise assuring as are 
herein contained with reference to a conveyance on sale ; 
and no mortgagee advancing money upon such mortgage 
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purporting to be made mider this power ahall be bound to 
see that such money is wanted, or that no more is raised 
than is wanted for the purposes aforesaid. 

X. No such sale or exchange as aforesaid, and no pur- ^®^®»^®* 
chase of hereditaments out of money received on any such J^^Ja * 
sale or exchange as aforesaid, shall be made without the consent of 
consent of the person appointed to consent by the will, ^S^^J^^ 
deed, or other instnmient, or if no such person be ' 
appointed, then of the person entitled in possession to the 

receipt of the rents and profits of such hereditaments, if 
there be such a person under no disability; but tiiis 
clause shall not be taken to require the consent of any 
person where it appears from the will, deed, or other in- 
strument to have been intended that such sale, exchange, 
or purchase should be made by the person or persons 
making the same without the consent of any other x>erson. 

PaetII. 
Powers of Mortgagees* 

XI. Where any principal money is secured or charged Powers 
by deed on any hereditMuents of any tenure, or on any "^°2f?^ 
interest therein, the person to whom such money shall "^^^^^^f®®^* 
for the time being be payable, his executors, admmistra- 

tors, and assigns, shaU, at any time after the expiration 
of one year m)m the time when such principal money 
shall have become payable, according to the terms of the 
deed, or after any interest on such principal money shall 
have been in arrear for six months, or after any omission 
to pay any premium on any insurance which by the terms 
of the deed ought te be paid by the person entitled te the 
property subject te the charge, have the following powers, 
to the same extent (but no more) as if they had been in 
terms conferred by the person creating the charge; 
namely, 

(I.) A power to sell or concur with any other person in 
selling the whole or any part of the property by 
public auction or private contract, subject to any 
reasonable conditions he may think fit to make, 
and to rescind or vary contracte for sale, or buy 
in and re-sell the property, from time to time in 
like manner: 
(2.) A power to insure and keep insured from loss or 
damage by fire the whole or any part of the pro- 
perty (whether aflSxed to the freehold or not) 
which is in its nature insurable, and to add the 
premiums paid for any such insurance to the 
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principal money secured at the same rate of 
interest : 
(3.) A power to appoint or obtain the appointment of 
a receiver of the rents and profits of the whole, 
or any part of the property in manner herein- 
after mentioned. 
Eecdptfl for XII. Eeceipts for purchase-money given by the person 
^^^^^"tffi- ^' persons exercising the power of ssde hereby comerred 
deSf^ " sliaU be sufficient discharges to the purchasers, who shall 
ciiarges. not be bound to see to the application of such purchase- 
money. 
Notice to be Xlil. No such sale as aforesaid shall be made until 
Sl^b^^t"'^ after six months' notice in writing given to the person or 
pimiaser One of the persons entitled to the property subject to the 
reiieyed charge, or affixed on some conspicuous part of such pro- 
mSyM^io P®^> ^^* when a sale has been effected in professed 
Srcum- exercise of the powers hereby conferred, the tide of the 
stanoesof purchaser shall not be liable to be impeached on the 
ground that no case had arisen to authorize the exercise 
of such power, or that no such notice as aforesaid had 
been given; but any person damnified by any such 
unauthorized exercise of such power shall have his remedy 
in damages against the person selling. 
Application XTV. The money arising by any sale effected as afore- 
of pxirchase- ggid shall be applied by tne person receiving the same as 
money. follows; first, m payment of all the expenses incident to 

the sale or incurred in any attempted sale; secondly, in 
discharge of all interest and costs then due in respect of 
the charge in consequence whereof the sale was made; 
and, thirdly, in discharge of all the principal monies then 
due in respect of such charge; and the residue of such 
money shall be paid to the person entitled to the property 
subject to the charge, his heirs, executors, administrators, 
or assigns, as the case may be. 
Conveyance XV. The person exercising the power of sale hereby 
to^e pur- conferred shall have power by deed to convey or assien to 
and vest in the purchaser the property sold, for aU the 
estate and interest therein, which the person who created 
the charge had power to dispose of, except that in the 
case of copyhold hereditaments tiie beneficial interest 
only shall be conveyed to and vested ia the purchaser by 
such deed. 
Chmer of XVI. At any time after the power of sale hereby con- 

*Sa?^ ti9^ ferred shall have become exerciseable, the person entitled 
deeds^and^ to exercise the same shall be entitled to demand and 
conveyance recover, from the person entitled to the property subject 
^^^^ to the charge, all the deeds and documejits in his posses- 
sion or power relating to the same property, or to the titie 
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thereto, whioh he would have been entitled to demand 
and recover if the same property had been conveyed, 
appointed, surrendered, or assigned to and were then 
vested in him for all the estate and interest which the 
person creating the charge had power to dispose of, and 
where the legal estate shall be outstanding in a trustee the 
person entit^ to a charge created by a person equitably 
entitled, or any purchaser from such person, shall be en- 
titled to caU for a conveyance of the legal estate to the 
same extent as the person creating the charge could have 
called for such a conveyance if the charge nad not been 
m ade. 

Xyn. Any person entitled to ap]^int or obtain the ap- 
pointment of a receiver as aforesaid may from time to 
time, if any person or persons has or have been named in 
the deed of charge for that purpose, appoint such person 
or any one of such persons to be receiver, or if no person 
be so named, then may, by writing delivered to the person 
or any one of the persons entitled to the property subject 
to tiie charge, or affixed on some conspicuous part of the 
property, require such last-mentioned person or persons to 
appoint a fit and proper jperson as receiver, and if no such 
appointment be made within ten days after such requisi- 
tion, then may in writing appoint any person he may 
thi nk fit . 

XV ill. Every receiver appointed as aforesaid shall be 
deemed to be the agent of the person entitied to the pro- 
perty subject to the charge, who shall be solely responsible 
for his acts or defaults, unless otherwise provided for in 
the charge. 

XIX. Every receiver appointed as aforesaid shall have 
power to demand and recover and give effectual receipts 
for all the rents, issues, and profite of the property of 
which he is appointed receiver by action, suit, distress, or 
otherwise, in me name either of the person entitied to the 
property subject to the charge, or of the person entitied to 
the money secured by the cnarge, to the full extent of the 
estate or interest which the person who created the charge 
had power to dispose of. 

XX. Every receiver appointed as aforesaid may be 
removed by the like authority or on the like requisition as 
before provided with respect to the original appointment 
of a receiver, and new receivers may be appointed from 
time to time. 

XXI. Every receiver appointed as aforesaid shall be 
entitled to retain out of any money received by him, in 
lieu of all costs, charges, and expenses whatsoever, such a 
commission, not exceeding five per centum on the gross 
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amount of all money received, as shall be specified in his 
appointment, and if no amount shall be so specified, then 
five per centum on such gross amount. 

XXn. Every receiver appointed as aforesaid shall, if 
so directed in writing by the person entitled to the money 
secured by the charge, msure and keep insured from loss 
or damage by fire, out of the money received by him, the 
whole or any part of the property included in the char^ 
(whether affixed to the freehold or not) which is in its 
nature insurable. 

XXm. Every receiver appointed as aforesaid shall pay 
and apply all the money received by him in the first place 
in discharge of all taxes, rates, and assessments whatso- 
ever, and in payment of his commission as aforesaid, and 
of the premiums on the insurances, if any, and in the next 
place in payment of all the interest accruing due in respect 
of any principal money then charged on the property over 
which he is receiver, or on any part thereof, and, subject 
as aforesaid, shall pay all the residue of such money to the 
person for the time being entitled to the property subject 
to the charge, his executors, administrators, or assigns. 

XXTV. The powers and provisions contained in this 
part of this act relate only to mortgages or charges made 
to secure money advanced or to be advanced by way of 
loan, or to secure an existing or future debt. 

Paet m. 

Provisions as to Investment of Trust Funds, Appointment 
and Powers of Trustees and Executors, Sc* 

XXV. Trustees having trust money in their hands 
which it is their duty to invest at interest shall be at 
liberty, at their discretion, to invest the same in any of the 
parliamentary stocks or public funds, or in government 
securities, and such trustees shall also be at liberty, at 
their discretion, to call in any trust funds invested in any 
other securities than as aforesaid, and to invest the same 
on any such securities as aforesaid, and also from time to 
time, at their discretion, to vary any such investments as 
aforesaid for others of the same nature: Provided always, 
tiiat no such original investment as aforesaid (except in 
the three per cent, consolidated bank annuities), and no 
such change of investment as aforesaid, shall be made 
where there is a person under no disability entitled in 
possession to receive the income of the trust fund for his 
Hfe, or for a term of years determinable with his life, or 
for any greater estate, without the consent in writing of 
such person. 
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XXVI. In all cases where any property is held by Tnutees 
trustees in trust for an infant, either absolutely, or con- ?^y *pp^ 
tingently on his attaining the age of twenty-one years, or ^^Hy of 
on the occurrence of any event previously to his attaining infants, &c. 
that a^, it shall be lawful for such trustees, at their sole ^^^^ 
discretion, to pay to the guardians (if any) of such infant, nance. 

or otherwise to apply for or towards the maintenance or 
education of such infant, the whole or any part of the 
income to which such infant may be entitled in respect of 
such property, whether there be any other fund appli- 
cable to the same purpose, or any other person bound by 
law to provide for such maintenance or education, or not; 
and such trustees shall accumulate all the residue of such 
income by way of compound interest, by investing the 
same and the resulting mcome thereof from time to time 
in proper securities, for the benefit of the person who shall 
ultimately become entitied to the property from which 
such accumulations shall have arisen: Provided always, 
that it shaU be lawful for such trustees at any time, if it 
shall appear to them expedient, to apply the whole or any 
part of such accumulations as if the same were part of the 
income arising in the then current year. 

XXVII. "Whenever any trustee, either original or Provisions 
substituted, and whether appointed by the court of chan- J^? o?*^w 
eery or otherwise, shall die, or desire to be discharged trustees on 
from or refuse or become unfit or incapable to act in the death, &c. 
trusts or powers in him reposed, before the same shaU 

have been fully discharged and performed, it shall be 
lawful for the person or persons nominated for that 
purpose by the deed, will, or other instrument creating 
the trust (if any), or if there be no such person, or no 
such person able and willing to act, then for the surviving 
or continuing trustees or trustee for the time being, or 
the acting executors or executor or administrators or 
administrator of the last surviving and continuing trustee, 
or for the last retiring trustee, by writing, to appoint any 
other person or persons to be a trustee or trustees, in the 
place of the trustee or trustees so dying, or desu-ing to be 
discharged, or refusiag or becoming unfit or incapable to 
act as aforesaid; and so often as any new trustee or 
trustees shall be so appointed as aforesaid all the trust 
property (if any) which for the time being shall be vested 
in file surviving or continuing trustees or trustee, or in 
the heirs, executors, or administrators of any trustee, 
shall with all convenient speed be conveyed, assigned, 
and transferred so that the same may be legally and 
effectually vested in such new trustee or trustees, either 
solely, or jointly with the surviving or continuing trustees 
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or trustee, as the case may require; and every new 
trustee or trustees to be appointed as aforesaid, as well 
before as after such conveyance or assignment as aforesaid, 
and also every trustee appointed by the court of chancery 
either before or after the passing of this act, shall have 
the same powers, authorities, and discretions, and shall 
in all respects act, as if he had been originally nominated 
a trustee oy the deed, will, or other instrument creating 
the tr ust* 

XXYlll. The power of appointing new trustees here- 
inbefore containea may be exercised in cases where a 
trustee nominated in a will has died in the lifetime of the 
testator. 

XXIX. The receipts in writing of any trustees or 
trustee for any money payable to them or him by 
reason or in the exercise of any trusts or powers reposed 
or vested in them or him shall be sufficient discharges for 
the money therein expressed to be received, and shall 
effectually exonerate the persons paying such money 
from seemg to the application thereof, or from being 
answerable for any loss or misapplication thereof. 

XXX. It shall be lawful for any executors to pay any 
debts or claims upon any evidence that they may think 
sufficient, and to accept any composition, or any security, 
real or personal, for any debts due to the deceased, and to 
allow any time for payment of any such debts as they 
shall think fit, and also to compromise, compound, or 
submit to arbitration all debts, accounts, claims, and 
things whatsoever relating to the estate of the deceased, 
and for any of the purposes aforesaid to enter into, give, 
and execute such agreements, instruments of composition, 
releases, and other things as they shall think expedient, 
without being responsible for any loss to be occasioned 
thereby. 

Part IV. 

General Provisions. 

XXXI. For the purposes of this Act, a person shall 
be deemed to be entitled to the possession or to the receipt 
of the rents and income of land or personal properly, 
although his estate may be charged or mcumbered, either 
by himself or by any former owner, or otherwise howso- 
ever to any extent; but the estates or interests of the 
parties entitled to any such charge or incumbrance shall 
not be affected by the acts of the person entitled to the 
possession or to me receipt of the rents and income as 
aforesaid, unless they shall concur therein. 
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XXXn. None of the powers or incidents hereby con- Powers, &c. 
ferred or annexed to particular offices, estates, or circum- ^f^'^v 
stances shall take effect or be exerciseable if it is declared ^T^^ved 
in the deed, will, or other instrument creating such offices, by express 
estates, or circumstances that they shall not take effect; dedaxation. 
and where there is no such declaration, then if any varia- 
tions or limitations of any of the powers or incidents 
hereby conferred or annexed are contained in such deed, 
will, or other instrument, such powers or incidents shall 
be exerciseable or shall take effect only subject to such 
variations or limitations. 

XXXin. Nothing in this act contained shall be deemed No persons 
to empower any trustees or other persons to deal with or ^^ ^^ 
affect the estates or rights of any persons soever, except titled imder 
to the extent to which they might have dealt with or tiie^tge- 
aJffected the estates or rights of such persons if the deed, to^be* 
will, or other instrument under which such trustees or affected, 
other persons are empowered to act had contained express 
powers for such trustees or other persons so to deal with 
or affect such estates or rights. 

XXXTV". The provisions contained in this act shall, CommCTioe- 
except as hereinbefore otherwise provided, extend only --"*'''"'** 
to persons entitled or acting under a deed, will, codicil, or 
other instrument executed after the passing of this act, or 
under a will or codicil confirmed or revived by a codicil 
executed after that date. 

XXXV. This act shall not extend to Scotland. Extent of 

act. 



meat of act. 



41 & 42 VIOTOEIA, cap. 31. 

An Act to consolidate and amend the Law for prevent' 
ing Frauds upon Creditors by secret Bills of Sale of 
Personal Chattels. [22nd July, 1878.] 

ABBANaEHENT OF SEOTIONS. 

1. Short title. — 2. Commencement. — 3. Application of act. — 
4. Interpretation of terms. — 6. Application of act to trade 
machinery. — 6. Certain instruments giving powers of dis- 
tress to be subject to this act. — 7. Fixtures or growing 
crops not to be deemed separately assigned when the land 
passes by the same instrument. — 8. Avoidance of unregis- 
tered biU of sale iu certain cases. — 9. Avoidance of certain 
duplicate bills of sale. — 10. Mode of registering bills of 
sale. — 11. Renewal of registration. — 12. Form of register. 
— 13. The registrar. — 14. Rectification of register. — 15. 
Entry of satisfaction. — 16. Copies may be taken, &c. — 
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Whebbas it is expedient to oonsolidate and amend the 
law relating to bills of sale of personal chattels : 

Be it enacted by the Queen s most excellent Majesty, 
by and with the adyice and consent of the lords spiritual 
and telnporal, and Commons, in this present parliament 
assembled, and by the authority of the same, as follows : 

1. This act may be cited for all purposes as << The Bills 
of Sale Act, 1878." 

2, This act shall come into operation on the first day 
of January one thousand eight hundred and seventy-nine, 
which day is in this act re^rred to as the commencement 
of this act. 

8. This act shall apply to every bill of sale executed 
on or after the first dajr of January one thousand eight 
hundred and seventv-mne (whether the same be absolute, 
or subject or not subject to an;^ trust) whereby the holder 
or grantee has power, either with or without notice, and 
either immediately or at any future time, to seize or take 
possession of an^ personal chattels comprised in or made 
subject to such bill of sale. • 

4. In this act the following words and expressions 
shall have the meanings in this section assigned to them 
respectively, unless there be something in the subject 
or context repugnant to such construction; (that is to 
say,) 
The expression " bill of sale" shall include bills of sale, 
assignments, transfers, declarations of trust without 
transfer, inventories of goods with receipt thereto 
attached, or receipts for purchase-moneys of goods, 
and other assurances of personal chattels, and also 
powers of attorney, authorities, or licenses to take 
possession of persLal chattels 'a* security for any 
debt, and also any agreement, whether intended or 
not to be followed by the execution of any other 
instrument, by which a right in equity to any per- 
sonal chattels, or to any charge or security thereon, 
shall be conferred, but shall not include me follow- 
ing documents ; that is to say, assignments for the 
benefit of the creditors of the person making or 
giving the some, marriage settlements, transfers or 
assignments of any ship or vessel or any share 
thereof > .transfers of goods in the ordinary course of 
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busiiiess of any trade or calling, bills of sale of goods 
in foreign pajts or at sea, bills of lading, India 
warrants, warehouse-keepers certificates, warrants 
or orders for the delivery of goods, or any other 
documents used in the ordinary course of business as 
proof of the possession or control of goods, or autho- 
rizing or purporting to authorize, eiSier by indorse- 
ment or by delivery, the possessor of such document 
to transfer or receive goods thereby represented : 
The expression *' personal chattels" shall mean goods, 
furmture, and other articles capable of complete 
transfer by delivery, and (when separately assigned 
or charged) fixtures and growing crops, but shall not 
include chattel interests in real estate, nor fixtures 
(except trade machinery as hereinafter defined),when 
assigned together with a freehold or leasehold inte- 
rest in any land or building to which they are aflBxed, 
nor growing crops when assigned together with any 
interest in the land on which they grow, nor shares 
or interests in the stock, funds, or securities of any 
government, or in the capital or property of incor- 
porated or joint stock companies, nor choses in ac- 
tion, nor any stock or produce upon any farm or 
lands which by virtue of any covenant or agreement 
or of the custom of the country ought not to be 
removed from any farm where the same are at the 
time of making or giving of such biU of sale : 
Personal chattels shall be deemed to be in the "ap- 
parent possession" of the person making or giving a 
bill of sale, so long as they remain or are in or upon 
any house, mill, warehouse, building, works, yard, 
land, or other premises occupied by mm, or are used 
and enjoyed by him in any place whatsoever, not- 
withstanding that formal possession thereof may have 
been taken by or given to any other person : 
"Prescribed" means prescribed by rules made under 

the provisions of this act. 
5. Prom and after the commencement of this act trade Application 
machinery shall, for the puiyoses of this act, be deemed ^^^ 
to be personal chattels, and any mode of disposition of dhineiT. 
trade machinery by the owner thereof which would be a 
bill of sale as to any other personal chattels shall be 
deemed to be a bill of sale within the meaning of this 
act. 

Por the purposes of this act — . 

" Trade machinery" means the machinery used in or 
attached to any factory or workshop; 
(1.) ExclusiYe of the fixed motive-powers, such as 

s 2 
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the water-wheels and steam engines, and the 

steam-boilers, donkey engines, and other 

fixed appurtenances of the said motiye- 

powers; and, 

(2.) Exclusive of the fixed power machinery^, such 

as the shafts, wheels, drums, and their fixed 

appurtenances, which transmit the action of 

the motiye-powers to the other machinery, 

fixed and loose; and, 

(3.) Exclusiye of the pipes for steam, gas, and 

water in the factory or workshop. 

The msujhinery or effects excluded by this 

section from the definition of trade 

machinery shall not be deemed to be 

personal chattels within the meaning of 

this act. 

** Factory or workshop" means any premises on 

which any manual labour is exercised by way of 

trade, or for purposes of gain, in or incidental to 

the following purposes or any of them; that is to 

say, 
(a.) In or incidental to the making any article 

or part of an article; or 
(b.) In or incidental to the altering, repairing, 

ornamenting, finishing, of any article; or 
(c.) In or incidental to the adapting for sale any 

article. 

6. Eyery attornment, instrument, or agreement, not 
being a mining lease, whereby a power of distress is given 
or agreed to be given by any person to any other person 
by way of security for any present, future, or contingent 
debt or advance, and whereby any rent is reserved or 
made payable as a mode of providing for the payment of 
interest on such debt or advance, or otherwise for the 
purpose of such security only, shall be deemed to be a bill 
of sale, within the meaning of this act, of any personal 
chattels which may be seized or taken under sucn power 
of distress. 

Provided, that nothing in this section shall extend to 
any mortgage of any estate or interest in any land, tene- 
ment, or hereditament which the mortgagee, being in 
possession, shall have demised to the mortgagor as his 
tenant at a fair and reasonable rent. 

7. No fixtures or growing crops shall be deemed, under 
this act to be separately assigned or charged by reason 
only that they are assigned by separate words, or that 
power is given to sever tiaem from the land or building to 
which they are afl&xed, or from the land on which mey 
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grow, without otherwise taking possessioii of or dealing 
with such land or building, or land, if by the same instru- 
ment any freehold or leasehold interest in the land or 
building to which such fixtures are afi&xed, or in the land 
on which such crops grow, is also conveyed or assigned to 
the same persons or person. 

The same rule of construction shall be applied to all 
deeds or instruments, including fixtures or growing crops, 
executed before the commencement of this act and then 
subsisting and in force, in all questions arising under any 
bankruptcy, liquidation, assignment for the benefit of 
creditors, or execution of any process of any court, which 
shaU take place or be issued after the conmiencement of 
this act. 

8. Every bill of sale to which this act applies shall be 
duly attested and shall be registered under this act, 
within seven days after the making or giving thereof, 
and shall set forth the consideration for which such bill 
of sale was given, otherwise such bill of sale, as against 
all trustees or assignees of the estate of the person whose 
chattels, or any of them, are comprised in such bill of sale 
under the law relating to bankruptcy or liquidation, or 
under any assignment for the benefit of the creditors of 
Buc}i person, and also as against all sheriffs officers and 
other persons seizing any cnattels comprised in such bill 
of sale, in the execution of any process of any court 
authorizing the seizure of the chattels of the person by 
whom or of whose chattels such biU has been made, and 
also as against every person on whose behalf such process 
shall have been issued, shall be deemed fraudulent and 
void so far as regards the property in or right to the pos- 
session of any chattels comprised in such bill of sale 
which, at or after the time of filing the petition for bank- 
ruptcy or liquidation, or of the execution of such assign- 
ment, or of executing such process (as the case may be), 
and after the expiration of such seven days are in the pos- 
session or apparent possession of the person making such 
bill of sale (or of any person against whom the process 
has issued under or m the execution of which such bill 
has been made or given, as the case may be). 

9. Where a subsequent bill of sale is executed within 
or on the expiration of seven days after the execution of a 
prior unregistered bill of sale, and comprises all or any 
part of the personal chattels comprised m such prior bill 
of sale, then, if such subsequent bill of sale is given as a 
security for the same debt as is secured by the prior bill 
of sale, or for any part of such debt, it shall, to the extent 
to which it is a security for the same debt or part thereof 
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and so far as respects the personal cliattels or part thereof 
comprised in the prior bill, be absolutely void, unless it 
is proved to the satisfaction of the court having cogni- 
zance of the case that the subsequent bill of sale was 
bon^ fide given for the purpose of correcting some 
material error in the prior bill of sale, and not for the 
purpose of evading this act. 
Mode of re* 10. A bill of sale shall be attested and registered under 
' " '" this act in the following maimer : 

(1.) The execution of every bill of sale shall be attested 
by a solicitor of l^e supreme court, and the 
attestation shall state that before the execution 
of the bill of sale the effect thereof has been 
explained to the grantor by the attesting solicitor. 
(2.) Such biU, with every schediile or inventory thereto 
annexed or therem referred to, and also a true 
copy of such bill and of every such schedule or 
inventory, and of every attestation of the execu- 
tion of such biU of sale, together with an afla- 
davit of the time of such biU of sale being made 
or given, and of its due execution and attestation, 
and a description of the residence and occupation 
of the person making or giving the same (or in 
case the same is made or given by any person 
under or in the execution of any process, then a 
description of the residence and occupation of 
the person against whom such process issued), 
and of every attesting witness to such bill of 
sale, shall be presented to and the said copy and 
affidavit shall be filed with the registrar within 
seven clear days after the making or giving of 
such bill of sale, in like manner as a warrant of 
attorney in any personal action given by a 
trader is now b^r law required to be med: 
(3.) If the bill of sale is made or given subject to any 
defeasance or condition, or declaration of trust 
not contained in the body thereof, such de- 
feasance, condition, or declaration shall be 
deemed to be part of the bill, and shall be 
written on the same paper or parchment there- 
with before the registration, and shall be truly 
set forth in the copy filed imder this act there-* 
with and as part thereof, otherwise the registra- 
tion shall be void. 
In case two or more bills of sale are given, comprising 
in whole or in part any of the same chattels, they shaU 
have priority in the order of the date of their registration 
respectively as regards such chattels. 
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A transfer or assignment of a registered bill of sale 
need not be registered. 

11. The registration of a bill of sale, whether executed ^®^°*- 
before or after the commencement of this act, must be '^SMtratoon. 
renewed once at least every five years, and if a period of 

five years elapses from the regisfcration or renewed regis- 
tration of a Dill of sale without a renewal or further 
renewal (as the case may be), the registration shall 
become void. 

The renewal of a registration shall be effected by filing 
with the registrar an affidavit stating the date of the biU 
of sale and of the last registration thereof, and the names, 
residences and occupations of the parties thereto as stated 
therein, and that the biU of sale is stiU a subsisting 
security. • 

Every such affidavit may be in the form set forth in the 
Schedule (A.) to this act annexed. 

A renewal of registration shall not become necessary 
by reason only of a transfer or assignment of a biU of 
sale. 

12. The registrar shall keep a book (in this act called Form of 
"the register" for the purposes of this act, and shall, '®8^*®'- 
upon the filing of any biU of sale or copy imder this act, 

enter therein m the form set forth in the second schedule 
(B.) to this act annexed, or in any other prescribed form 
the name, residence, and occupation of the person by 
whom the biU was made or given (or in case the same was 
made or given by any person under or in the execution of 
process, tiien the name, residence, and occupation of the 
person against whom such process was issued, and also 
the name of the person or persons to whom or in whose 
favour the bill was given), and the other particulars 
shown in the said schedule or to be prescribed imder this 
act, and shall number all such bills registered in each 
year consecutively, according to the respective dates of 
their registration. 

Upon the registration of any affidavit of renewal the 
like entry shall be made, with the addition of the date 
and number of the last previous entry relating to the 
same bill, and the bill of sale or copy originally filed shall 
be thereupon marked with the number affixed to such 
affidavit of renewal. 

The registrar shall also keep an index of the names of 
the grantors of registered biUs of sale with reference to 
entries in the register of the biUs of sale given by each 
such grantor. 

Suwi index shall be arranged in divisions corresponding 
with the letters of the alphabet, so that all grantors whose 
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sumames begin mth the same letter (and no others) shall 
be comprised in one division, but the arrangement within 
each such division need not be strictly alphabetical. 

13. The masters of the supreme court of judicature 
attached to the queen's bench division of the high court of 
justice, or such other ofi&cers as may for the time being be 
assigned for this purpose under the provisions of the 
Supreme Court of Judicature Acts, 1873 and 1875, shall 
be the registrar for the purposes of this act, and any one 
of the said masters may peiiorm all or any of the duties of 
the registrar. 

14. Any judge of the high court of justice on being 
satisfied mat the omission to register a bill of sale or an 
affidavit of renewal thereof withm the time prescribed by 
this act, or the omission or mis-statement of the name, 
residence, or occupation of any person, was accidental or 
due to inadvertence, may in his discretion order such 
omission or mis-statement to be rectified by the insertion 
in the register of the true name, residence, or occupation, 
or by extending the time for such registration on such 
terms and conditions (if any) as to security, notice by 
advertisement or otherwise, or as to any other matter, as 
he thinks fit to direct. 

16. Subject to and in accordance with any rules to be 
made under and for the purposes of this act, the registrar 
may order a memorandum of satisfaction to be written 
upon any registered copy of a bill of sale, upon the pre- 
scribed evidence being given that the debt (if any) for 
which such bUl of sale was made or given has been satis- 
fied or discharged. 

16. Any person shall be entitled to have an office copy 
or extract of any registered bill of sale, and affidavit of 
execution filed therewith, or copy thereof, and of any 
affidavit filed therewith, if any, or registered affidavit of 
renewal, upon jpaying for the same at the like rate as for 
office copies of judgments of the high court of justice, and 
any copy of a registered bill of sale, and affidavit purport- 
ing to be an office copy thereof, shall in all courts and 
before all arbitrators or other persons, be admitted as 
prima facie evidence thereof, and of the fact and date of 
registration as shown thereon. Any person shall be en- 
titled at all reasonable times to search the register and 
every registered biU of sale, upon payment of one shilling 
for every copy of a bill of sale inspected ; such payment 
shall be made by a judicature stamp. 

17. Every affidavit required by or for the purposes of 
this act may be sworn before a master of any division of 
the high court of justice, or before any commissioner 
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empowered to take affidayits in the supreme court of 
jucucature. 

Whoever wilfully makes or uses any false affidavit for 
the purposes of this act shall be deemed guilty of wilful 
and corrupt perjury. 

18. There shall be paid and received in common law 
stamps the following fees, viz. : 

On filing a bill of sale ,28. 

On filing the affidavit of execution of a bill of 
sale 28, 

On the affidavit used for the purpose of re-regis- 
tering a bill of sale (to mclude the fee for 
filing) 58, 

19. Section twenty-six of the Supreme Court of Judica- 
ture Act, 1875, and any enactments for the time being in 
force amending or substituted for that section, shall 
apply to fees under this act, and an order imder that 
section may, if need be, be made in relation to such fees 
accordingly. 

20. Chattels comprised in a bill of sale which has been 
and continues to be duly registered under this act shall 
not be deemed to be in the possession, order, or disposition 
of the grantor of the bill of sale within the meaning of the 
Bankruptcy Act, 1869. 

21. Sules for the purposes of this act maybe made and 
altered from time to time by the like persons and in the 
like manner in which rules and regulations may be made 
under and for the purposes of tiie Supreme Court of 
Judicature Acts, 1873 and 1875. 

22. When the time for registering a bill of sale expires 
on a Sunday, or other day on which the registrar's office 
is closed, the registration shall be valid if made on the 
next following <my on which the office is open. 

23. From and after the commencement of this act, the 
Bills of Sale Act, 1854, and the BiUs of Sale Act, 1866, 
shall be repealed : Provided that (except as is herein ex- 
pressly mentioned with respect to construction and with 
respect, to renewal of registration) nothing in this act shall 
affect any bill of sale executed before the commencement 
of this act, and as regards bills of sale so executed the acts 
hereby repealed shall continue in force. 

Any renewal after the commencement of this act of the 
registration of a bill of sale executed before the commence- 
ment of this act, and registered imder the acts hereby re- 
pealed, shall be made under this act in the same manner 
as the renewal of a registration made under this act. 

24. This act shall not extend to Scotland or to Ireland. 

[Schedules. 
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Schedule A. 

I [A. B."] of do swear that a bill of sale, bearing 

date tbe day of , 18 linsert the date of the biU], 

and made between [insert the name* and deeeriptions of the par- 
ties in the original oill of sale\ and which said bill of sale [or, 
and a copy of which said bill of sale, as the case may be"] was 
registered on the day of , 18 [insert date of regis- 

tration']y is still a subsisting secnrity. 

Sworn, &c. 
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%* The letter n indicates that the part referred to is in a note. 



AoooTTirrs, 

as to, between mortgagor and mortgagee, n. 64. 
what mortgagee in possession must account for, n. 64. 
what entitled to as Just allowances ^ n, 64. 
as to annual rests, n, 64. 

AccBEnoNS. I8e$ Fabcels.] 

Advowbon, 

mortgage of, 115. 

as to right of presentation, n. 122. 

AaBEEUENT ISee Equttablb Hobtgagb], 

to execute mortgage on demand, 3, 4, 6, 14. 
as to sale of shares, 7. 
as to paying premiums, 8. 
for a loan, 9. See aho Bkcttals. 
as to title, 9. 
as to completion, 9. 
as to rate of interest, 9. 
• as to costs, 9, n, 10, m. 212. 
to sign power of attorney, 12. 
for a loan cannot be enforced in equity, n. 3, n. 10. 

Ahount, 

to be advanced, n. 29. 

on freeholds and leaseholds, n. 29. 
by trustees, n, 32. 

AjPFOmTMEZTF, 

to mortgagees by mortgagor, 32. 

AfRSIONlCENT, 

of legacy, 83. 

of p<3icy, 89. 

of debt and benefit of covenants, 99. 

of goods, 129, 137. 

of debt, 147. 

Attobnby, 

power of, in transfer of mortgage, 148. 

of copyholds, 66. 
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Attobkvemt Ciatjse, 41. 

as to the necessity of, n. 41. 

must be registered under tlie Bills of Sale Act, n, 42, 260. 

Bill of Sale [See Statutes, p. 257], 
by way of mortgage, 127. 
absolute bill of sale, 137. 
what is a bill of sale, n. 127. 
must state consideration, n. 127. 
and be registered within seven days, n. 127. 
points to be attended to, n. 127. 
must be for valuable consideration and absence of fraud, 

n. 128. 
not to defeat creditors, n. 128. 
goods should be valued, n. 128. 
as to secrecy, n. 128. 

may be made to defeat expected execution, n, 128. 
as to possession, n, 128. 
as to the parcels in, n. 129. 
as to fixtures, n. 129. 

as to farming stock and growing crops^ n. 129. 
as to tenant rights, n. 130. 
as to duplicates and transfers, n. 130. 
as to execution and attestation, n. 133. 
as to registration, n. 134. 
affidavit of execution, n. 134. 
what it must contain, n. 135. 
as to fees, n, 135. 
as to re-registration, n. 135. 
as to satisfaction, n. 135. 
form of consent to enter satisfaction, n. 136. 
observations as to, n. 136. 
text books on, n. 136. 

memorandum of delivery of possession, 139. 
as to stamps on, 221. 

BOBBOWEB, 

character of, n. 30. 

BuiLDiiTa Sochbtt, 

form of mortgage of freeholds, 70. 
object of building societies, ».' 70. 
no reconveyance required, «. 70. 
effect of receipt on repayment, n. 70. 
as to fines, n. 72. 
as to disputes, n. 72. 
form of receipt, n. 75. 

CHABaES UNDEB LaND TbANSFEB ACT, 126. 

how effected, «. 126. 
form of transfer, n. 126. 
discharge, 126. 
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CoUFOmn) iNTBBEfiT, 

as to aniiTial rests, n, 19, n, 64. 

Copyholds, 

moTtg&ge of, 58. 

as to mortgage of, n, 58. 

by surrender, n, 58. 

Coots ISee Paet VI., p. 209], 
agreement as to, 10, n. 212. 
law society's scale, 209, n, 213. 
costs should be agreed, n. 212. 
form of agreement to pay, n, 212. 
surveyor's fees, n. 213. 
procuration fee, n, 213. 
general charges, 213. 
security for costs, n, 214. 
costs 01 transfer, n, 214. 
costs of reconveyance, n, 214. 
costs payable by mortg^agee, n, 214. 
costs of vesting order, n. 214. 
counsels' fees, agreement as to, 10, n, 212. 

Covenants by H osTaAOEE, 

not to sue till default, 133.*. 

that he has not incumbered, 152, 155. 

CovENAirrs by H OBTaAOOs, 

to repay principal and interest, 17, 36, 45, 59, 74, 86, 90, 

111, 117, 131, 144. 
to pay interest if principal not paid, 18, 36, 47, 60, 86, 

144. 
for title, 25, 40, 51, 64, 75, 80, 86, 92, 94, 100, 107, 112, 

120, 124, 138. 
are unqualified, h, 25. 
for further assurance, 26, 41, 53, 65, 75, 81, 87, 92, 95, 

101, 107, 112, 122, 124. 
to repair, 26. 
to insure, 26, 27, 66: 
to rebuild, 27. 
that lease is valid, 51. 
that covenants in lease are performed, 52. 
that he has power to demise, 52. 
to pay rent and perform covenants, 53, 80. 
to renew leaseholds for Uves, 55. 

for years, 56. 
to surrender copyholds, 59. 
to pay premiums and fines, 74, 80. 
to conform to rules of building society, 74, 80. 
not to receive legacy, 87. 
to pay premiums on policy, 89. 

to pay interest reducible on punctual payment, 90, 144. 
for right to assign poUcy, 92. 
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CoYEKAxm BY JilovrQAQOiR'-eontinued, 

that mortgaffee not to be boimd to enforce payment of 

original debt, 101. 
to tnuflfer stock, 103. 
to pay sum in lien of dividends, 103. 
not to inyalidate patent, 112. 
that mortgfagees may present to Hying, 121. 
not to remove fixtures, 185. 
to replace fixtures, 185. 

Date, 

of deeds, n, 16. 

Dejlth of Mobtgaoob, 
e£Pect of, n. 93. 

Dkbts, 

equitable charge on, 11. 

enect of Judicature Act, ft. 11. 

order to pay, creates a valid charge, fi. 11. 

may be revoked, ». 11. 

future debts assignable, m. 11. 

debtor's consent not necessary, m. 11. 

subject to existing equities, n, 11, 

as to notice, ». 11. 

Deolabatioi^ 

of trusts of the purchase-money, 23, 39, 51, 63, 73, 79, 

86, 92, 96, 104, 114, 119, 125, 132. 
of trust of original term for mortgagee on default, 49. 
of trust of shares, 123. 

BeCLABATION in FUBTHEB CHABaB, 

premises not to be redeemable without payment of 

further charge, 144. 
that powers of sale, &c., shall extend to further charge, 

146, 149, 186. 
to bar dower, 152. 
that receivership shall continue as security for further 

advance, 187. 
that power of distress shall extend to secure interest of 

further advance, 188. 
declaration negativing the powers given by 23 & 24 Yict. 

c. 145.. 189. 

Deeds. [See Title Deeds.] 

deposit of. See Equttablb MoBTOAaE. 

Dehise, 

form of, 46. 

DiSTBBSS, 

power of, 72, 181. 

DiSTBINaAS, 

form of affidavit for, 190. 
writ of, 191. 
notice of, 192. 
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Eotby, 

power for mortgagee to enter on default, 40, 64, 72, 78. 

and reoeive rentis, 52. 

as to enlay by mortgagee, n. 64. 

EqTTITABLB FUBTHEB-GHABaE, 13. 
EqUTTABLB MOBTQAaE, 

how created, n. I, 

by memorandum in writing, n. 1. 

by deposit of deeds, ft. 1. 

by deposit of land certificate, n, V. 

by deposit of copy of court roUs, «. 1. ^ 

when parol evidence admitted to explain, n, 2. 

by deeds left with solicitor, n, 2. 

wiU be postponed to subsequent legal mortgage if without 

notice, ft. 2. 
by deposit of only some of the deeds, ft. 2. 
mere possession not enough to create, ft. 2. 
as to priority of, ft. 2. 
effect of neglig^ce on, ft. 2. 
deeds must be actually deposited, n, 2. 
effect of, ft. 3. 
what it includes, ft. 3. 
gives right of foreclosure and sale, ft. 3. 
or to have a leg^al mortgage executed, ft. 3. 
and to interest, ft. 3. 

court will decree specific performance of, n. 3. 
but money must be advanced, ft. 3. 
stamps on, ft. 3 [Past VII]. 
mere memorandum requires no stamp, ft. 3. 
of leaseholds, ft. 4. 
lease should be inspected, ft. 4. 

covenant not to assign, wiU not prevent a deposit, ft. 4. 
what inquiries should be made, ft. 4. 
equitable mortgagee not liable for rent or covenants, ft. 4. 
not compelled to take assignment, ft. 4. 
may be extended by parol to cover subsequent advances, 

ft. 6. 
but advances after notice will be postponed, ft. 6. 
security extending to further advances must be stamped 

to full amount, ft. 6 [Paet VH]. 
«as to dealings with future partners, ft. 6. 
by deposit of shares, ft. 7. 
transfer should be taken, ft. 7. 
limited company not to notice or reg^ter trusts, n. 7. 
as to deposit of poHcy, ft. 8. 
what notice required, ft. 8. 

as to priority of equitable charges on policies, ft. 8. 
assignment should be taken, ft. 8. 

Eqttitt of Bedekftiok, 
mortgage of, 93. 
how may be dealt with, ft. 93. 
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Eqttitt of 13iEDmanov-~eontint4ed. 
how barred, n. 93. 
who may redeem, n. 93. 
devolution of, n. 93. 

Locke King's Acts, n. 93, 244, 245, 246. 
notice, n. 93. 
as to tacking, n. 97. 
principle of, n. 97. 
what may be tacked^ n, 97. 
how equitable mortgages rank, n, 97. 

Fabhino Stook. ISee Bill of Sale.] 
FixTOBEg, n. 34, n, 129. ^See Bill of Sale.] 

FOBFETTUBE, 

no escheat on attainder or conviction of mortgagee, n. 16. 

Fbeehold House, 
mortgage of, 16. 

Fubtheb Advances, 6, 8, 77. 
as to stamps on, 218. 

Fubtheb Chaboe, 143. 

inquiries on making, n, 143. 

FuTUBB Debts, 

assignable, n. 11. 

QOOUBy 

assignment of, 129, 137. 
Gbowing Cbofs. ISee Bill of Sale.] 



HUBBANP, I 

mortgage by, of wife's freeholds, 106. | 

deed must be acknowledged, n, 108. I 

as to mortgage of prepay settled to wife's separate i 

use^ n, 108. ! 

Infanot. ISe^ YwrniQ Oedbb.] 

Infaitts, 

mortgages by, n. 16. 

Insubancb (Fibe). See Covenant. I8ee also Pouoy of As- 

SUBANCE.] 

effect of statutes as to, n. 27. 
in mortgages of leaseholds, ». 55. 

Intebest. See Covenant. 
covenant implied, n, 18. 
as to rate of, n, 18, 
when court will relieve, n. 1 8. 
as to increase or reduction of, n. 19. 
parol agreement to reduce, n. Id. , 
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JjSTJSSEffS — continued. 

compound interest, n. 19, n, 64. 

what allowed to mortgagee for lasting improvements, 

». 19. 
for supporting title, ». 19. 
for paying premiums, n, 19. 
as to instalments, n. 19. 
what arrears can be recovered, n. 19. 
as to Statute of Limitations, n, 19. 
in lieu of notice, n. 25. 
proviso for reducing on punctual payment, 179. 

Joint Account, 

declaration by mortgagees that money belongs to them on 

a joint account, 32, 48, 118, 182. 
as to the necessity of this clause, ». 32. 

JuDiCATUEB Act, n. 11, «. 196, n, 42. 

Land Tbansfeb Act, n, 1, 126. 

Law Sogcbtt's ScaiiE op Chabqes, 209. 

Lease, 

deposit of, 4. 
recital of, 44. 
as to, by mortgagors and mortgagees, n. 62. 

Leaseholds, 

amount to be advanced on, n, 29, n, 44. 

as to mortgagees of, m. 43. / 

where, should be by assignment, and where by demise, 

M. 43. 
mortgage of, to building society, 76. 
precautions and inquiries on mortgage of, «. 44. 
as to registration of, n, 44. 

liEOACT, 

mortgage of reversionary, 82. 

IjICENCES, 

power to grant, 113. 

XilEN, 

as to solicitor's, n, 10. 

Limitations, Statute op, n, 19, n, 65. 

Locke Keng's Acts, n. 93, 244, 245, 246. 

Lunacy. See VESTiNa Oedee. 

Lunatics, 

mortgages by, n, 16, 

Memoeandum, 

of equitable deposit, 1. 

to secure further advances, 2, 6, 8. 

A. — M. T 
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Hbxobanbuic — continued, 
of a lease, 4. 

to bankers of deeds relating to freeholds and copyholds, 5. 
of shares, 7. 

of policy of assurance, 8. 
of charge on debts, 11. 
of eqniSible further charge, 13. 

Hbicobials. See Beoistrition. 

MOBTOiLGEBS, 

receipts to be good discharges, 23, 85. 

not to be answerable for involuntary losses, 23, 39, 63. 

remedies of, n, 19. 

ICoBTOAQES. See Table of Contents. 
definition of, n. 15. 
incidents of, n. 15. 
legal or equitable, n, 15. 
how made formerly, n. 15. 
present practice, n, 15. 
cannot be irredeemable, n, 15. 
covenant against redemption, n. 15. 

MOBTOAaOB, 

may bring principal and interest into court, n, 19. 
entitled to possession, may sue in his own name, n. 42. 
to have possession of goods till default, 132. 

MOBTaAOOBS AND MoBTQAOEES, 

who may be, n. 16. 

trustees, n, 16. 

lunatics, n. 16. 

infants, n. 16. 

aliens, n, 16. 

husbands and wives, ft. 16. 

executors, n, 16. 

building societies, ft. 70. 

as to accounts between, n, 64. 

Notice. [Fobms of. See Past IV. and Table of Contents.] 
in cases of second mortgage, ft. 193. 
should be in writing, ft. 193. 
as to service of, ft. 193. 
knowledge but not notice, ft. 198. 
to whom to be given, ft. 193. 
notice to solicitor, ft. 193. 
as to constructive notice, ft. 193. 
notice to insurance office, ft. 194. 
as to notice to debtor under the Judicature Act, ft. 195. 
as to notice to mortgagees of choses in action, ft. 195. 
as to notice to call in money, ft. 196. 
as to notice under the power of sale, ft. 20, ft. 197. 
as to notice to trusteesj ft. 200. 
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Pabcels, 17, 33, 46, 116, 129. 
how to be described, n, 33. 
as to fixtures, n. 34. 
as to subsequent accretions, m. 34. 
what may be the subject of mortgage, n. 34. 
what may not, n, 34. 
as to pay and pensions, n. 34. 
as to seamen's wag^s, n. 34. 
as to officer's commission, n. 35. 
as to judge's salary, n, 35. 
as to college fellowi^p, n. 35. 
as to ecclesiastical bendioe, n. 35, 116. 
as to pew rents, n, 35. 
as to partnership assets, n, 35; 

Pasties, 

how described, n. 16. 

Pateitt, 

mortgage of letters patent, 109. 
must be registered, n. 114. 
as to assignment of, n. 114. 

Pebiod, 

proviso for loan to remain for a, 24, n, 25, 54, 180. 
what time unreasonable, n, 25. 

POUOT OF AsSTTEAKOE ON LiFE, 

equitable charge on, 8. 

mortgage of , 88. 

as to notice, n. 88. 

as to suicide of assured, n. 88. 

power to surrender, 177. 

power to apply monies in discharge of debt, 183. 

PowEB OF Sale, 14, 20, 36, 48, 60, 73, 78, 84, 91, 95, 104, 113, 
119, 124, 131, 176. 
not to be executed without notice, 22, 37, 49, 61, 85, 104. 
as to, n, 20, n. 197. 
gives valid title to purchaser, n, 20. 
word assigns material, n, 20. 
sale by private contract, n. 20. 
who may sell, n, 20, n, 197. 
how power to be exercised, n. 20. 
sale after tender, n. 20. 
as to notice and service, n. 20. 

mortgagee cannot purchase except from mortgagor, n. 21, 
as to accounts on sale, n. 21. 
when cannot be exercised, m. 21. 
auctioneer's commission on, n. 21. 
as to the statutory power of sale, m. 21. 
as to disposal of surplus on sale, n. 23. 

Pbecatttions, 

on completion, n. 28. 

what searches and inquiries should be made, n. 28. 

T 2 
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Pbeoedents, 

index of special, Fast Y. p. 205. 

Fbxvioub Mobtqaqb, 

proyiflo that powers in, may be exercised, 178. 

FuBOHAfiEBS' l2n)£UNiTT Glaxtse, 22, 38, 60, 62, 85, 91. 
as to, by statute, n, 48. 

BSGEIFT, 

for mortgage money, 17, 69, 75. 

mortgagee's receipt danse, 23, 39, 61, 63, 73, 79, 120, 

184. 
by bnHding society, 76. 

Keoeitebship Deed, 
form of, 158. 
utility of, «. 168. 
as to, by statute, n, 158, 175. 
as to costs of, n, 159. 
as to duties of receiver, n, 159. 
special clauses in, 158— -168. 

Keoitaii, 

of proposed security, 13. 

agreement for loan, 16, 31, 45, 58, 70, 76, 83, 88, 102, 106, 

109, 115, 128. 
of conveyance to mortgagor to uses to bar dower, 31. 
of lease, 44. 

of title, 58, 76, 106, 115. 
of will, 82. 

that tenant for life still living, 83. 
of policy of assurance, 88. 
of agreement to assign policy, 89. 
of mortgage, 94, 98. 
that debt still owing, 94, 98. 
of grant of letters patent, 109. 
of state of account, 115. 
of transfer of shares, 123. 
of agreement for sale of goods, 137. 
that original debt still owing, and agreement for further 

advance, 143, 147. 
of agreement to make transfer, 147. 
that debt still owing, and of desire to pay off same, 151. 
of mortgagor's desire to sell, 156. 
that mortgagee satisfied with security, 156. 

Beconveyanoe, 
form of, 150. 

should be by indorsement, n, 150. 
effect of Vendors and Purchasers Act, 1874, w. 150. 
rights of mortgagor on reconveyance, w. 150. 
as to declaration of trusts, n. 150. 
as to delivery up of deedsj «. 150. 
as to production of, n. 161. 
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Bbconveyancb — emtinmd, 
as to lost deeds, n. 151. 

as to vesting orders Tinder Trustee Acts, n, 161. 
as to copyholds, n. 151. 
as to costs of, n. 214. 

KSDEMFnON, 

proviso for, 17, 35, 46, 84, 90, 100, 103, 107, HI, US, 

130. 
what it shonld contain, n. 18. 
as to fonn of, n, 18. 

BEaiSTEA.TION, 

as to, n. 169. 

acts, extent of, n. 169t 

equitable charges, n, 169. 

not notice, n. 169. 

forms of memorials, 169, 172, 173, 174. 

particulars to be observed in drawing, 
170. 

ItELEASE, 

form of, 156. 

of mortgagee may all be pursued at once, «. 19. 

Kenewable Leaseholds, 

covenant to renew, 55, 56. 

Rents, 

power for mortgagee to receive, 72, 78. 

notice to tenant to pay rent to mortgagee, 198. 
Bepaib, 

covenant to, 26. 

notice to, 203. 

mortgagee allowed for repairs, w. 64. 

Bevebsion, 

as to obtaining a vesting order of, n, 49. 

declaration of trusts of, 49. 

as to mortgages of reversionary interests, n, 82. 

what inquiries should be made, w. 82. 

as to distringas, n. 82. 

as to stop order, n. 82. 

as to equities afPecting legacies, n, 86. 

as to contingent legacies, n, 87. 

Seasches, 

what should be made on completion, n. 28, n. 29. 

Shades, 

equitable mortgage of, 7. 

mortgage of, 123. 

as to transfer of, n. 123. 
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Shxp, 

lonn of mortgage of, 140. 

as to the rights of the mortgagee, n. 141. 

form of transfer, 141. 

form of discharge, 141. 

SOUCITOBS, 

as to lien, n. 10. 

as to security for costs to, n, 214. 

agreement to pay solicitor's charges, n. 212. 

Stamps. See Paet VII., 216. 

on equitable mortgage, n, 3, n. 4. 

on mortgages, &c., 215. 

on collateral security, 215. 

on transfer, 216. 

on re-conveyance, 216. 

interpretation of terms, 216. 

security for future advances, 218. 

as to building societies, 219. 

as to foreign security, 219. 

as to mortgage of stock, 220. 

as to security for repayment by periodical payments, 220. 

as to copyholds, 221. 

as to bills of sale, 221. 

as to memorials, 223. 

Statutes. See Table op Contents, and Paet VIII., p. 225. 
13Eliz. c. 20.. 35. 
15Eliz. c. 6.. 128. 
15 Car. II., c. 17, s. 8.. 169. > 
4&6W. &M., c. 16.. 93. 
2& 3 Anne, c. 4.. 169. 
4 Anne, c. 16, s. 10. .53. 

6 Anne, c. 35 . . 169. 

7 Anne, c. 20.. 169. 

1 Gteo. II., c. 14.. 34. 

7 Gfeo. II., c. 20.. 19. 

8 Geo. II., c. 6.. 169. 

14 Geo. III., c. 78, 8. 83. .27. 
47 Geo. III., c. 25.. 34. 

4 Geo. IV., c. 83.. 36. 

6 Geo. IV., c. 94.. 36. • . 

1 Will. rV., c. 20.. 34. 
3&4Will. IV., c. 27..19. 

c. 42..19. 

5 & 6 Vict. 0. 39.. 35. 
8&9Vict. c. 16.. 123. 

c. 106.. 87. 

s. 3.. 154. 
13 & 14 Vict. c. 60.. 16, 225. 

ss. 7, 8.. 151. 
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Statutes — emtinued. 

16&16Vict. c. 76..19. 

c. 83, 8. 36.. 114. 

c. 87, 8. 15.. 161. 
16&17 Vict. c. 34,8. 70.. 46. 

c. 70, 8. 116.. 16. 
17&18Vict. 0. 90..18. 

0. 104.. 141. 

8. 68.. 141. 

c. 113.. 93, 244. 

22 & 23 Vict. 0. 35,8. 7'.. 27. 

8. 23.. 48. 

23 & 24 Vict. 0. 38.. 97. 

0. 145.. 21, 66, 176, 189,247. 
8. 11.. 27, 158. 
8. 29.. 48. 

24 & 26 Vict. c. 10, 8. 11 . . 141. 

26 & 26 Vict. c. 63, s. 3 . . 141. 

8. 50.. 141. 
c. 89, 8. 30.. 7, 123. 

27 & 28 Vict. 0. 112.. 97. 
30&31 Vict. c. 69.. 93, 245. 

c. 144.. 88. 

8. O. . o. 

8. 4. .194. 
33&34 Vict. 0. 14.. 16." 

c. 28, 8. 16.. 214. 
c. 97.. 215, 220. 
34 Vict. 0. 4, 8. 12.. 219. 
34 Vict. c. 4, 8. 6.. 220. 

36 & 37 Vict. c. 66, 8. 25. .11, 42, 65, 148, 195. 
37&38Viot. c. 42..70. 

8. 41.. 70, 219. 
c. 57.. 19, 65. 
c. 62..16. 
38 & 39 Vict. 0. 87, 8. 81.. 1, 126. 

8. 28.. 126. 

40 & 41 Vict. c. 18, 8. 21 . . 16. 

c. 34.. 93, 246. 

41 & 42 Vict. c. 31. .34, 127, 129, 136, 257- 

SrooE-icoBTaAaE, 
form of, 102. 
how effected, la. 102. 
mortgagee camiot make a profit, n, 102. 
as to stamp on, 220. 

SUB-HOBTaAaE, 

form of, 98. 
as to, ft, 98. 
equiteble, n. 98. 
as to notice, n, 98. 

SuBPLirs, 

as to disposal of, n, 23. 
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SXTBBENDEB, 

of copyholdsi 69. 

form of, on repayment, 154. 

as to a receipt in full, n, 155. 

SUEVET, 

as to, n. 29. 
Sttbveyob's Chabges, n, 29, n, 213. 

Taodno, «. 97. 

principle of, «. 97. 

what may be tacked, n. 97. 

Tenaitts' EiaHTS. See Bill 07 Sale. 

Title, 

deeds, 28. 

agreement as to, 9. 
as to investi^iting, n. 28. 
as to costs of, n, 212. 
as to lost deeds, n, 151. 
as to production of, fi. 151. 

Tbansteb, 

form of, 146. 

as to parties to, n, 146. 

as to assigning the mortgage debt, n, 146. 

as to notice to original mortgagor, n, 146. 

as to devolution of interest, n. 146. 

as to transfers of leasehold mortgages, n. 149. 

as to transfers of copyhold mortgages, n. 149. 

as to transfers of registered charges, 126. 

as to transfers of mortgages of ships, 141. 

as to stamps on. — See Fast VIII. 

Teust, 

declaration of, in mortgage to building society, 71, 77. 

Tbuotebs, 

as to mortgages by, n. 32. 

amount they should lend> n. 32.. 

ahould employ independent solicitor and surveyor, n. Z2, 

should not lend on second mortgage, n, 32. 

as to the joint account clause, n. 32. 

as to loan for a period by, n. 54. 

as to trustees of renewable leaseholds, n, 55. 

Vesting Obdees, 

how obtained, n, 16, n, 151. 
costs of, n, 214. 
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By HENBT W. CHALLIS, M.A., Barrister-at-Law. 
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Law Bar Pass Examination. 

By JOSEPH A. SHEARWOOD, Esq., Barrister-at-Law. i 

Second Edition. Svo. 15«. 
DIGEST OF THE QUESTIONS ASKED AT THE 

BAR AND SOLICITORS' PASS AND HONOR EXAMINATIONS, 

From 1869 to 1884. With ANSWEBS* 

{Most of the Questions being those of late Tears). 

Each branch of the Law being arranged in separate Headings, with List of th^ 
principal Statutes and Cases ; a Time Table in an Action ; Suggestions as to the 
most advisable Scheme of Beading, with the best Text Books to peruse, and 
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years. Second Edition. By JOSEPH A. SHEAEWOOD, Barrister- at-Law. 

'* To all those who wish to get through, with knowledg^e if possible, bnt at all events 
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DIBEST OF THE LAW OF SHIPPIN8 AND MARINE INSURANCE, WITH ILLUSTRATIONS. 
By H. NE'WSON. Esq., LIj.B.. 

(Of the Middle Temple, Barrister- at- Law {Middle Temple International Law Scholar, 

Hilary Term, 1877). 

« The method adopted by the Author of dealing with his subject is to digest or codifv. 
the rules of law and to supplement the rule by reference to the cases or statutes upon which 
it depends, and, in some instances, by a short epitome of the facts of such cases." — Law 
Times. 

Sedman (J. H.) — ^A Treatise on tlie Law afPecting Bail way Companies as 
Carriers of Goods and Live Stock. Second Edition. Post Svo. 5«. 1880 

LasceUes' (F. H.) Law of Horses. — The Law relating to the Purchase, 

Sale, Letting and Hiring of Horses, and the Eights and Liabilities of Lni-^ 

keepers. Livery Stable Keepers and others using Horses ; with Hints as to 

Procedure in Cases of Dispute. Svo. Second Edition. 58. 1881 

<* The author has been successful in his desire to retain * a more simple phraseology 

"^^^n is usually found in lawbooks,' and 'to supply buyers and sellers and the users 

Tses, as well as lawyers, with some rules for &eir guidance.' Hie fact that this 

reatise is not addressed ezclusiyely to lawyers does not at all detract from Us 
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